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VI. GENERAL DEFENSES AND SPECIAL ISSUES

A. Introduction

The opening statement of the prosecution (sec. IIT A, Vol. IV)
contains argument on the broader aspects of the case and defines
the charge that the defendants were involved in the premeditated
plan for the destruction of entire national and ethnic groups
(genocide). Since that part of the opening statement contains
pertinent quotations from several documents which were later
submitted, those documents are not reproduced here. For exam-
ple: The treaties issued by the Office for Racial Policy of the
Nazi Party in November 1939, under the title, “The Problem
of the Manner of Dealing with the Population of former Polish
Territories on the Basis of Racial-Political Aspects” (NO-3732,
Pros. Ex. 82),; Himmler’s memorandum, “Reflection on the Treat-
ment of Peoples of Alien Races in the East” (NO-1880, Pros.
Ezx. 84); and the “General Plan East,” a document drawn up by
the defendant Meyer-Hetling (NO-2255, Pros. Ex. 90).

The defense dealt with various problems concerning the
broader aspects of the case in almost all the final statements and
in its closing briefs. Documentary evidence was submitted by
the defense, and the defendants when testifying stated their
position on these various subjeets. The Tribunal also heard
testimony of several defense witnesses concerning general de-
fenses and special issues.

In sections B 1 through B 7, selections from these arguments
and evidence of the defense are set forth on the following subjects:

Genocide—Defense counsel for the defendant Greifelt dealt
with genocide in his opening statement, (sec. III B, Vol. IV).
He alleged that the legal concept of genocide had not yet been
formulated by any of the authoritative international organizations
at the time of the alleged criminal conduct, or even at the time
of the trial, and hence that a charge of genocide could not be
considered legally valid. He introduced an extract from the
Munich newspaper, “Neue Zeitung” 14 July 1947, which has
been set forth on pp. 3 to 4. An extract from the opening state-
ment for the defendant Brueckner on the same subject follows
on pp. 4 to 5.

Historical Background of German-Polish Relations—The de-
- fense argued that the methods of the German authorities in
Poland, Germanization, resettlement, ete., were justified and
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could only be understood on the basis of a thorough knowledge
of the historieal background of German-Polish relations. This
point was summarized by the counsel for the defendant Meyer-
Hetling in his closing statement. The complete text of this part
of his statement, as read in Court, appears on pp. 5 to 6. An ex-
tract from the book, Testimony of the Times by Herbert Kranz,
introduced by the defense, is set forth on pp. 6 to 11.

The Status of Occupied Poland under International Law—
Concerning the status of occupied Poland under international
law, the defense alleged that after the complete military occupa-
tion of Poland in 1939, and after the Polish Army no longer
offered resistance in the field, Poland lost her sovereignty and
was, at least in part, legally absorbed by Germany. Therefore,
the defense argued German laws, orders, and regulations for
Poland were legally binding upon the defendants. This argument
was developed by counsel for the defendant Meyer-Hetling. Ex-
tracts from the closing statement pertaining to this subject
appear on pp. 12 to 17. An extract from the direct examination
of the defendant Hildebrandt and documentary evidence of the
defense on this subject follow on pp. 18 to 21.

The Conduct of the Defendants in Accordance with Valid
German Law—It was contended by the defense that the defend-
ants generally acted in accordance with the valid German laws
and therefore could not be held criminally responsible for the acts
charged in the indictment. An extract from the closing statement
for the defendant Ebner, dealing with this subject, follows on
pp. 21 to 23. ’

Validity of Certain Provisions of the Hague Convention in a
So-called “total war’’—The defense alleged that the laws of war
cited by the prosecution, and particularly certain provisions of the
Hague Convention of 1807 concerning the laws and customs of
war on land, were no longer applicable. The defense argued that
the statesmen who drafted these provisions could not have fore-
seen the nature of so-called “total war”, and that practically all
belligerents in World War II showed that the allegedly applicable
provisions were actually outmoded and invalid. This thesis, as
developed in the closing statement for the defendant Hofmann,
1s presented on pp. 23 to 24.

Responsibility of Superiors for Acts of Subordinates—The
defense further maintained that superiors could not be held
responsible for acts of their subordinates under the criminal
law common to all civilized nations, or under Control Council
Law No. 10. This argument was developed in the closing state-
ment for the defendant Lorenz, an extract of which is set forth
on pp. 24 to 25.
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Responstbility of Subordinates for Acts carried out upon Su-
perior Orders—It was alleged by the defense that the defendants
acted under superior orders in performing the acts charged as
eriminal in the indictment. The defense stressed the point that
superior orders in a totalitarian state left no possibility for the
recipient to object to them or to evade them. This argument was
developed by defense counsel for the defendant Hofmann in his
closing statement, extracts of which appear on pp. 26 to 28. This
is followed by documentary evidence of the defense on this subject
on pp. 28 to 29.

Eztracts from the Closing Statement of the Prosecution—
Argument of the prosecution on the general defenses and special
issues treated above has been selected only from the closing state-
ment of the prosecution. This argument appears on pp. 30 to 60.
Since the prosecution has treated many of these defenses to-
gether in its final argument, it was not practical to break down
the argument according to topics as has been done in the case
of the defense material in the preceding sections.

B. Selections from the Arguments and Evidence
of the Defense

I. GENOCIDE

TRANSLATION OF GREIFELT DOCUMENT |
GREIFELT DEFENSE EXHIBIT |

EXTRACT FROM NEWSPAPER ARTICLE "UNITED NATIONS CON-
VENTION AGAINST GENOCIDE", 13 JULY 1947, AS PUBLISHED IN
THE NEUE ZEITUNG

Extract from the “Neue Zeitung” of 14 July 1947, 3d year

(No. 56, p. 5)
“UN Convention against Genocide”

Washington 13 July (DENA/CANS)

On 10 June the Secretary’s Office of the United Nations com-
pleted the first draft of an international convention for the pun-
ishment of government officials who attempted to exterminate
r_acial, religious, national, or political groups. This draft estab-
11_shes the extermination of large groups or of a whole people as a

-Punishable act according to international law and calls upon
member states of the United Nations to pass legislation to that
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effect. Three distinet types of “genocide” are listed in this draft.
According to this draft, every country is to have the right to
arrest individuals who violate this international convention and to
try them before its own courts even if the crime has been com-
mitted in -another state. The first category includes not only
open mass murder but also the housing of people under condi-
tions which would make death probable for reasons of health as
a result of starvation or other inhuman treatment. The second
category describes sterilization of large groups and forcible sep-
aration of families as “biological genocide”. Deliberate destruc-
tion of the intellectual and cultural life of a nation is “cultural
genocide”.

EXTRACT FROM THE OPENING STATEMENT FOR
DEFENDANT BRUECKNER*

* % * * * * *

All of Brueckner’s actions, which have been charged with being
crimes against humanity must, therefore, be examined with a view
to whether they violate rules of the international law generally
acknowledged. In addition, it is necessary to ascertain whether
my client knew of them, and whether he in defiance of these rules,
without reason, arbitrarily and maliciously violated the individual
rights of persons or participated in such deeds by abetting them.

This problem which has only been briefly touched upon in
this connection does not become clearer in its outlines, much less
is it solved by the prosecution’s introducing the conception
“genocide” in regard to the erimes against humanity with which
Brueckner is charged. A comparison between the verbal charge
of the prosecution with the analysis of “genocide” published by
Raphael Lemkin in 1944 >—“A new expression and a new con-
ceptiop for the extermination of nations,” shows that both agree
in their ideas and in their motives, even in the quotations. The
charge has, however, even been extended since Lemkin does not
mention the resettlement or repatriation of groups of ethnic Ger-
mans residing outside the borders of the Reich as being “geno-
cide.” This would also make his train of thought entirely incon-
sistent as the very aim of his work is the rescue of ethnic groups.

Quite apart from this, the statements of Lemkin show un-
equivocally and doubtlessly that the conception “genocide” is no
generally acknowledged conception in international law. As early
as October 1933 it was rejected in its initial form presented by

1 Complete opening statement is recorded in mimeographed transcript, 20 November 1947,
pp. 1303-1826.

2“Axis Rule in Occupied Europe,” by Raphsael Lemkin, Carnegie Endowment for Inter-
national Peace, Washington 1844.
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the author at the international conference for the simplification
of criminal law in Madrid. Lemkin himself draws the conclusion
from this that the charge of ‘“‘genocide’” as a erime is not possible,
because an international convention does not exist. This was prob-
ably the reason for the prosecution’s attempt to put the concept
“genocide” as a crime on the same level as a erime against hu-
manity. Thus we have the same question before us again, namely
the question which we asked at the beginning during the investiga-
tion of the concept “erime against humanity,” and the same
misgivings remain. In addition, this coupling together of terms
violated the basic principle of justice determined by the Inter-
national Military Tribunal “nullum crimen sine lege, nulla poena

sine lege”, which needs no further explanation.
* * * %* * * E

2. HISTORICAL BACKGROUND OF GERMAN-POLISH
RELATIONS

a. Selection from the Argumentation of the Defense

EXTRACT FROM THE CLOSING STATEMENT * FOR
DEFENDANT MEYER-HETLING

Your Honors, a proper comprehension of the problems discussed
in this trial is possible only if the Tribunal is not influenced in its
opinion by the period of 1939-1945 and sees the events under
discussion against their whole historical background.

I am leaving out the historical aspect and ecome now to condi-
tions in 1918.

In spite of the Minorities Protection Agreement of 1919,
whereby Poland promised equal treatment to “all Polish nationals
belonging to a racial, religious, or language minority,” ? the time
from 1919 to 1939 is characterized by constant violations of this
~ agreement, .

Up to 1938, approximately 610,000 hectares (1,525,000 acres)
of German soil had been lost by liquidation and agricultural
reform in the territories surrendered in 1919. This does not
include the land expropriated by the abolition of the estates of the
Prussian Settlement Commission, or state property and forest
. lands. These categories cover a further 500,000 hectares (1,250,
000 acres).

!Complete closing statement is recorded in mimeographed transcript, 16 February 1948,
pp. 4925-4953.

? Compare agreement batween the Allled and the associated powers and Poland on 28
June 1919, [Footnote in trgnscript to defendant’s closing statement.]



Thus, if the prosecution now claims that the Incorporated
Eastern Territories are not German soil, they either refuse to ac-
knowledge these de-Germanization processes, or purposely con-
ceal this fact. It may be correct that in 1939 only 7 percent
Germans remained in the areas under discussion, while 86 percent
of the population were Poles. But in 1918, for example, there
were still 70 percent Germans there, while only 30 percent Poles
had their permanent residence in West Prussia.

The Versailles peace treaty which, as was only recently ad-
mitted again by American spokesmen, has never been a scholastic
example of wisdom and moderation, and could not solve the old
problem of national minorities. On the contrary, where the map
of Europe had been changed, hotbeds of national conflict had
been created. President Wilson’s idea of national self-government,
doubtlessly based on high moral principles, was used one-sidedly
in the Versailles Treaty, and more or less as a pretext or instru-
ment to weaken the beaten enemy’s position in Europe. This
could not but give fresh impetus to the already exaggerated his-
torical and national consciousness of the European nations or
our ill-assorted continent. At the same time it inevitably led
to new and greater difficulties in the application of the prin-
ciples of nationality because of the existence of small and even

minute language islands and ethnographically mixed areas.
* * * * * * *

b. Selections from the Evidence of the Defense

TRANSLATION OF SCHWALM DOCUMENT 126
SCHWALM DEFENSE EXHIBIT 126

EXTRACT FROM “TESTIMONY OF THE TIMES" FROM THE HISTORY
OF THE EAST

EXTRACT FROM
TESTIMONY OF THE TIMES [ZEUGNIS DER ZEITEN]
ARCHIVES, DOCUMENTS, MEMOIRS
FROM THE HISTORY OF THE EAST
HERBERT KRANZ

[Page 370]
The Struggle for Souls

When the time of rebellions against the German domination had
passed in the East, the struggle for souls began. Eduecational
associations and agricultural assistance funds became the means
of Polonization, carried out with uncanny energy; and one of
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the main agents of this silent war, at which the government
was a mere passive onlooker, was the Polish Catholic clergy.

The so-called “Bamberg” villages near Poznan were a striking
example of the disappearance of German folkdom in the East,
which could not maintain itself against the persevering Polish
counter-measures because it was not supported by the German
Government.

At the beginning of the eighteenth century, Poznan and its
surroundings were a pitiful sight. The Nordiec war had destroyed
the city’s prosperity and innumerable persons had perished from
the plague. The villages belonging to the city were almost de-
serted; in one of them there still lived an old woman and a small
child. Thereupon the city council called immigrants “of staunch
Catholic faith” from Franconia and Wuerttemberg and concluded
with them the following settlement treaty.

Settlement Treaty
in Nomine Domini

The three authorities of the royal city of Poznan, to wit, the
Lord Mayor and Council, the Provost and Courts of Justice, as
well as the Council of Twenty and the chamberlains as stewards
and administrators of all estates and villages belonging to the
above-mentioned city, on 1 August anno domini 1719,

Be it herewith known to all, especially those concerned, now
and in times to come, that amid our villages which belong to the
city of Poznan there is among others a village named Luban,
which village was completely destroyed a few years ago by the
Swedish war and other disasters, as well as by the horrible
plague with which Almighty God has afficted our city and our
whole country, and which in the year of the Lord 1709 denuded
our towns and villages of men; we have been greatly concerned
how to repopulate this village and to fill it again with people.
For this purpose we have announced certain freedoms for several
yvears for such people as might be found who would settle in
the above-mentioned village of Luban. Thus, it came to pass that
foreigners from Germany, members of a free nation, and from
the Duchy of Franconia, presented themselves before our courts
and authorities, asking to be accepted and to be permitted to
settle in the above-mentioned village of Luban. We thereupon ac-
‘ceded to their requests and accepted them, considering how
necessary it was to populate the above-mentioned village of Luban
the sooner the better, and because these people also belonged
to the Roman Catholic apostolic faith and did not wish to roam
" any longer in foreign countries. We further considered that the
Germans love order, are good husbandmen, are obedient in all
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things, willingly pay the ordinary levies and other taxes at the
proper time, do their duty at court without constraint, and are
found to be obedient to all duties and orders. We therefore accept
and permit these German people to settle and take abode in the
above-mentioned village of Luban, to cultivate or plough all
lands such as fields, meadows, pastures, and cultivated ground;
to use them as best possible for their profit; but under the
condition that they agree to undertake all the duties which are
customary in an industrious village community and which are
profitable to the good of the entire city. So that these people and
their heirs may forever exactly follow the said conditions, the
latter are set down as follows:

“I. So that posterity may know what people and farmers
have been accepted, the latter are listed here with their Chris-
tian and surnames. The first of them is called Georg Sey-
lemen, his wife has a son and a daughter and he is a free-
holder * * *.”

German Parents, German Children,
and Polish Prayers

At last, nine villages were populated with these “Bambergers”
(who had not all come from the district of Bamberg). Until the
middle of the nineteenth century they also considered themselves
as German immigrants. Then, in the forties of the nineteenth
century the Poles sent the word round that Poznan must become
entirely Polish, and the clergy took over this task of Polonization.
The penalty had now to be paid for always allowing “Catholic”
to be identified with “Polish” and “Protestant” with “German”.
Now the parish priest could tell his credulous people that the
Pope was a Pole and that the Catholic religion was a specifically
Polish one.

From Oﬁicial Ezxamination Reports on the School of
the Village of Wilda

1836 the Provost of St. Martin, Maximilian Kamienski reports
as follows:

“Reading in this (Polish) language was only fair. The cause
of this is the native language of the children who are all
German, and still cannot cope very well with the Polish pro-
nunciation.”

Among 65 school children, nine were of Polish nationality.
In 1841 the same provost reports:

“There is only little progress in Polish reading as the children
are of German origiri and have no knowledge whatever of the
Polish language.”



In the year in question, out of 108 children, 99 were of German
nationality. ‘

1843—“All pupils are German, therefore the lessons are given
exclusively in German.”

1845—“The school is attended by children of almost (!) Ger-
man descent, with the exception of a few Polish children. The few
Polish children know the German language.”

1849—“The school is a German one.”

1851—*“The school is a German one.”

Thus, the above-mentioned provost reports on the national,
namely the German, character of the school. Nevertheless, in the
same year 1851 he charged the then teacher Mathias von Ciszew-
ski to impart religious instruction to the children in Polish,
and to teach them the prayers, the angelic salutation, ete., in
Polish. When the said teacher pointed out to the provost that
this was not feasible because the children, who always used
their Bamberg dialect and could hardly speak high German, let
alone Polish, and hence would not be able to understand the con-
tents and the meaning of the prayers in Polish, the provost cut
short these objections with the reply: “Chociaz téz nie rozumiele,
kiedy tylko umieli,” (it does not matter even if they do not under-
stand them, as long as they know them).

The Provost Kamienski repeatedly remonstrated with the
teacher about this. He said that he could do so all the more be-
cause the teacher Kaliski in Ratai, on the order of Provost
Pluszezewski, was also teaching prayers in Polish to the children
of the school in that place, although these too were Germans.

The Protests of the Parents

In the village of Ratali, to which the provost and the govern-
* ment referred, the Germans, on 18 August 1856, protested
against the attempts to Polonize their children.

The “Bambergers” Are Completely Polonized

The Prussian Major General von Boguslawski reports:

“In the year 1855 1 went to Poznan for the first time; the
language of the indigenous farmers in those villages was ex-
clusively German, and furthermore, they could speak excellent
high German as well as the southern dialect of their fore-
fathers. In 1860 I was recalled from Poznan, and in the fall
of 1866 I came to Poznan for the second time. I found that
nearly all the older people were still speaking German but the
young people to a large extent were speaking Polish. Upon
the outbreak of war 1870 I left Poznan and later on lived
there again from 1875 until 1883. To my surprise nearly
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everybody in those villages answered in Polish when spoken
to in German by me, and only the oldest people could speak
German. Now, at the end of the century, the Polonization has
long been completed and nobody in those villages speaks a word.
of German anymore. Hence, the Polonization of several thou-
sand Germans was carried out by the church and the school
before the gates of the provincial capital, the fortress of
Poznan, under the eyes of the highest state and school authori-
ties. According to a very low estimate, the number of Catholic
Germans Polonized in the last fifty years in the province of
Poznan amounts to 200,000 * * **

Bismarck in the Prussian Parliament

From the great speech of 9 February 1872—

The complaint we have against the clerical school inspections
in the provinces where Polish is not predominant but is spoken,
is based on the fact that they do not accord to the German lan-
guage its lawful right but endeavor to have the German lan-
guage neglected and not taught; and the teacher whose pupils
have made progress in the German language, does not get a good
mark from his clergyman. To this, you have to add, that until
now under the former minister for education and religion most
such positions as Schulrat [school superintendent] with the gov-
ernments, i.e., the highest provincial authorities, were filled with
people who for unknown reasons favored these trends although
they were of German nationality, favored the teachers in half-
Polish districts whose pupils did not learn German, and were
much more strict with those in whose classes the children made
good progress in the German langunage. This has helped to bring
about the fact that today we have communities in West Prussia
which formerly were German, where now the younger generation
no longer understand German, after having been in our posses-
sion for a hundred years, have been Polonized.

This is an excellent testimony for the vitality and efficiency
of Polish propaganda, but perhaps this Polish propaganda only
thrives on the good-naturedness of the state. But let those gen-
tlemen not overestimate this good-naturedness, for, I can tell you,
it hag come to an end! And we shall know what we owe to the
state! I have been told that they will present further requests
and complaints in favor of the Polish language; we will counter
them with bills fostering the German language, also for the
province of Poznan.

For it is necessary for the indigenous population to know
how to judge for themselves the state in which they are living,
and not to depend npon a deceptive representation which has
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been translated into their own language by wiser and more edu-
cated people while they themselves are unable to form their own
judgment. We believe it to be an imperative need that each
citizen should be given the opportunity to form his own opinion
of the government which is over him, and for this it is necessary
that the German language should be fostered more than before,
and an understanding for that fact should be given to vaster
circles. The legislation for education and all the bills we are
going to present to you must be animated by this sentiment. We
have waited for a long time. For a hundred years we have
been expecting results from a different procedure. In future we
will model our procedure more or less on the one which, for
example, has been observed by France in Alsace to the great
satisfaction of the Alsatians.
* B * ¥ ¥ * ¥

Bismarck reports:
For me, the beginning of the “Kulturkampf” [the struggle

between the State and the Catholic church] was overwhelmingly
due to its Polish aspect. Since the renunciation of Flottwell’s and
Grolmann’s policy, and the consolidation of Radziwill’s influence
on the king and the establishment of a “Catholic Section” in the
Ministry of Religion, statistics have left no doubt of the speedy
progress of Polish nationalism in Poznan and West Prussia to
the detriment of the German. In Upper Silesia the hitherto
staunchly Prussian elements of the “Wasserpolacken” have been
polonized; Schaffranek was elected to parliament there, the same
who as a speaker in parliament confronted us in the Polish
language with the proverb about the impossibility of brotherly
concord between the German and the Poles. Such a thing was
possible in Silesia only because of the official authority of the .
“Catholic Section.” When a complaint was lodged with the sov-
ereign Bishop (Heinrich Foerster), Schaffranek was forbidden to
“sit” on the left when he was re-clected; in consequence, this
strongly built priest would stand to attention like a sentry for
five or six hours, and in the case of double sessions for ten hours
a day in front of the benches of the left, and had no need to get
up when he took the floor for an anti-German speech. According
to the evidence of official reports, thousands of Germans and
whole village communities in Poznan and West Prussia, who had
been officially listed as Germans by the former generation, had
been' brought up as Poles through the influence of the “Catholic
Section” and had been officially classed as “Poles”. Owing to the
au.thority which had been bestowed on this section, this state of
_i:hm;gs* iould not be remedied without the abolition of the lat-
er RE
887186—50——2
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3. STATUS OF OCCUPIED POLAND UNDER
INTERNATIONAL LAW

a. Selections from the Argumentation of the Defense

EXTRACT FROM THE CLOSING STATEMENT FOR
DEFENDANT MEYER-HETLING *

E * * * * * *

The prosecution considers the conduct of the defendants, in as
far as it concerns the so-called Incorporated Eastern Territories,
as constituting war erimes, i.e., infringements of the Hague Land
Warfare Convention. This assertion presupposes that the Ineor-
porated Eastern Territories did not become parts of Germany
by virtue of the incorporation, but remained parts of Poland.

The questions as to whether the annexation of these Polish
territories by Germany was in accordance with international
law, or in contravention of it, is therefore of decisive importance
for the result of this trial. In the statements now following I have
examined this subject from the point of view of international
law and on the basis of various examples I have shown the posi-
tion at that time.

In support of my legal views I shall now proceed to cite a few
examples of law practiced in various states, especially those that
have appointed the IMT [International Military Tribunal].

First of all the United States. The “Instructions for the Gov-
ernment of the Army of the United States in the Field”, pro-
mulgated in May 1862, whose author was the lawyer Francis
Lieber an immigrant from Europe, which later formed part of the
basis for the Hague Land Warfare Convention, contain the
article 83 which I submitted as Meyer-Hetling 54, Meyer-Hetling
Exhibit 54 in the Meyer-Hetling document book. These “instruc-
tions” are based quite clearly on the assumption that the full
conquest of part of the enemy country already suffices for the
annexation of that part while the war still continues. General
Pope’s order, issued on the strength of these instruetions (Meyer-
Hetling 55, Meyer-Hetling Ex. 55) provides that the population
of these parts of the Confederate States which had been occupied
by Federal troops were to take the oath of allegiance to the
United States, failing which, they would be expelled from the
occupied area. It ig true that this order was strongly ecriticized
in the United States at the time, however, it is not clear whether

* Complete closing statement is recorded in mimeographed transcript, 16 February 1948,
rp- 4925-49853.

12



this criticism was directed against the expulsion clause or the
~ demanded oath of allegiance. At any rate what is important is
that the United States never revoked the order.

As the last important precedent, showing the British views
on the problem of admissibility of annexations during a war,
is the British statement on the annexation of Polish territory
by the Russioms in 1939. This annexation was recognized as
legal while the war was still on. In his book, “Frankly Speaking”,
the former Secretary of State James F. Byrnes, quotes a remark
which British Prime Minister Churchill made at the Yalta
conference, which was printed as follows in the New York
Herald Tribune (European edition), of 18 October 1947:

“Prime Minister Churchill pointed out, that he supported
the Curzon line and the Soviet Union’s claim for Lemberg

[Lvov] in Parliament. The Soviet Union’s claim, he said, ‘is

not founded on violence but on right’.”

If two countries do the same thing, each annexing parts of a
fully occupied country which has ceased to be a powerful factor,
then this is regarded as lawful in one case and unlawful in
the other, according to whether this identical act was committed
by an ally or an enemy.

Another case seems a particularly good example. In the
Potsdam Agreement of 2 August 1945 the Big Four recognized
the Soviet Union’s annexation of the northern part of the German
province of East Prussia, including Koenigsberg (Meyer-Hetling
65 and 66, Meyer-Hetling Exs. 65 and 66). It is true that certain
reservations were phrased in such general terms that they can
at best be regarded as resolutive clauses. Anyhow, they were
meanwhile eliminated because of the way in which the other parts
of the agreement treated the annexation as final throughout.
This is particularly clearly demonstrated by the way in which
the Soviet elections were carried out against which neither the
British nor the Americans raised objections.

The annexation of the German province of East Prussia at
a time when the armies of one of Germany’s allies—Japan—were
still in the field, is therefore no different from the annexation
of Polish territory by the Soviet Union and Germany in October
1939. Against the argument that there was this difference be-
tween the two annexations, that at the time the Potsdam Agree-
ment was concluded, Japan’s surrender was imminent, it must be
sau.i that in 193940 Germany and her then friend, the Soviet
Unlon, were likewise the undisputed lords of the European con-
tinent. As things were then nobody could have expected that the
‘restoration of Poland through British armies landing on the
continent would ever become 2 reality.
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The survey on the practice of states as outlined above would
be incomplete if I omitted the most significant document per-
taining to this question. It is the “Declaration of the Victorious
Powers Concerning Germany’s Defeat,” 5 June 1945 (Official
Gazette of the Control Council, Supplement No. 1, p. 7) and in
the sixth paragraph of the preamble it is stated expressly:

“The Governments of the United Kingdom, the United States
of America, and the Union of Soviet Socialist Republics, and
the Provisional Government of the French Republic will here-
after determine the boundaries of Germany, or any part there-
of, and the status of Germany or any area at present being
part of Germany.”

In this connection I should like to emphasize that two months
prior to Japan’s capitulation, therefore at a time when one of
Germany’s allies was still fighting, the victorious powers sol-
emnly and unambiguously permitted the unilateral annexation
of parts of a defeated country while the battle was still raging.
I hardly imagine a more obvious refutation of the legal concep-
tion established by the IMT.

However, the defendants accused here will, over and above
that, have to be given credit for the fact that particularly impor-
tant reasons led to the conception that the Polish State was
completely subjugated and dissolved following the events of
September 1939. The war between Germany and Poland, which
started on 1 September 1939, led to the complete military collapse
of Poland within a few weeks, as I have already explained. The
Polish Army was dispersed. Its greater part was captured by
German troops. A few scattered divisions crossed the border
into neutral Hungary, where they were subsequently interned.
The Polish Government resigned. A new government was only
gradually formed abroad. On 17 September 1939 Soviet forces
marched into Poland, oceupied the parts of Poland not yet in
German hands, and took prisoner the remainder of the Polish
Army still there. Thus the entire Polish territory was occupied
and its army completely annihilated. The material prerequisites
for a declaration of annexation had thus been created. And only
that is the crucial point. Thus the diplomatic note of the Polish
Ambassador in Washington, dated 27 October 1939, referred
to in the official record of the Justice Case *, loses its significance.

According to recognized practice in international law, the ma-
terial prerequisites for subjugation or conquest of a state do
not include the dissolution of the government and the abdication
of the sovereign, after all the territorial and sovereign influence

* Case of the United States vs. Josef Altstoetter, et al. See Vol. III
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has been eliminated. If the government and sovereign flee to
other countries, their activity abroad in connection with the
admissibility of the annexation, is of no importance under inter-
national law, even if they should still be recognized diplomatically
by individual states. For instance, it was never doubted that
neither the former president of the Transvaal, Oom Kruger, nor
the former Negus [King, later emperor] of Abyssinia, Haile
Selassie, were able to render the annexation of the Transvaal by
England or that of Abyssinia by Italy legally invalid through
protests from their European exile. International law, true to its
tendency to make established facts legally valid, sees in the
actual cessation of state power during a war the authority to
eliminate the legal status of a state as well. On the other hand,
the possibility of restoring the extinet state power by future
events, such as the victory of an ally, is not taken into considera-
tion at all.

It must be deduced therefrom that the fifth partition of Poland
—the events of September 1939 may be seen in that light—was
an annexation in accordance with international law.

But the faet that not only these two states (Germany and
the Soviet Union) were of the opinion that the former Polish
State had been dissolved, is also revealed by parts of its terri-
tory being surrendered to a third state. Thus according to the
agreement of 10 October 1939 the area of the town Vilna
[Vilnyus] was surrendered to Lithuania by the Soviet Union
(Meyer-Hetling 68, Meyer-Hetling Ex. 68), and Germany con-
" veyed a strip of land in the Carpathian Mountains to Slovakia
in accordance with the agreement of 21 November 1939 (the
Slovak Constitutional Law of 22 December 1939). (Compare
Meyer-Hetling 69, Meyer-Hetling Ex. 69 and Hildebrandt 127,
Hildebrandt Fx. 57.)

Sweden’s attitude is also characteristic. On 20 November 1939
the German Foreign Office informed the Swedish Embassy in
Berlin verbally, that in the opinion of the Reich Government,
the conditions under which Sweden had assumed the protection
of Polish interests in the German Reich had been eliminated by the
recent developments, and that therefore, the protective mandate
of the Swedish Embassy could be considered-as concluded. The
Swedish Government did not contradict this communication, and
thus revealed that it also recognized the annexation of the
Western Polish territory by Germany as well as that of the East-
ern Polish parts by the Soviet Union. (Hildebrandt 127, Hilde-
brandt Ex. 57.) '
~ To summarize this, it may therefore be stated that the actual
facts justified the conception that the State of Poland which
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had hitherto existed had been dissolved, and that the incorpora-
tion of parts of the Republic of Poland into the German Reich
and into the U.S.S.R. was not contrary to the practice of states
according to international law.

But even if the Tribunal should not be convinced that this
gection was legal according to international law it would, in my
opinion, at least have to deny the defendants’ guilt in view of
the abundance of the evidence submitted. The legal arguments
presented show that the questions under discussion are so in-
volved and so difficult, that in support of the German conception
numerous weighty reasons can be given from the practice of
states and from theory, and that the defendants acted in an
excusable error when they assumed that Germany was entitled
to the annexation of Poland. Such an error on a preliminary
question, which has mnothing to do with actual penal law, is
against a conviction by the court, according to the generally
acknowledged principles of penal law.

May I also point out the following in ¢onnection with the
personal aspects of the case:

Following a formulation in the IMT verdict, the Tribunal in
the Justice case * stated that the principles of justice and fair-
ness would have to be fully applied. It then continues:

“Applied to the sphere of international law, this principle
requires proof prior to convietion that the defendant knew,
or had to know, that in matters pertaining to international
law he was guilty of participating in a system of injustice
and persecution organized by the state, which offends the moral
code of humanity, and that he knew, or had to know, that he
would be punished in case of apprehension.”

None of the defendants here participated in the relevant legis-
lation. None of the laws submitted by the prosecution bear the
signatures of any of the defendants. The decision of questions
pertaining to international law was not even within the sphere
of competence of the departments represented here by the de-
fendants. When the question of the establishment of German
Reich laws in the Incorporated Eastern Territories became acute,
the Reich Ministry of the Interior as the ministry in charge of
the operation, obtained a legal opinion from the Foreign Office,
which dealt with the question of legality of such a step under
international law. The former State Secretary in the Reich Min-
istry of the Interior Dr. Stuckart, confirmed this in his affidavit
of 2 December 1947 (Meyer-Hetling 52, Meyer-Hetling Ezx. 52).
The Wehrmacht authorities were also doubtful of Poland’s posi-

# Ibid., see judgment.
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tion according to international law after she was occupied by
Germany. On 15 April 1940 the High Command of the Wehrmacht
therefore addressed an inquiry to the Foreign Office, which con-
tained the following statement:

“A clarification of this question, and all others pertaining
to it, seems necessary. It concerns the Wehrmacht to a con-
giderable degree (the mecessity to adhere to the Hague Rules
of Land Warfare, treatment of prisoners of war ete.)” (Hilde-
brandt 57, Hildebrandt Ex. 127).

The formulation of this letter, which was inspired by a feeling
of great responsibility and which refers to the possible conse-
quences resulting from the applicability of the Hague Rules of
Land ‘Warfare, shows how much importance the High Command
of the Wehrmacht attached to the Foreign Office’s decision, and
proves how carefully it sought a clarification. The Foreign Office
replied to this inquiry in the following secret letter of 15 May
1940:

“On the other hand, the formation of a Polish shadow gov-
ernment abroad [exile government] after the disintegration of
Poland is of no legal significance. * * * Neither can the fur-
ther continuation of the Polish State be deduced from the fact
that its former diplomatie representations have placed them-
selves in the service of the shadow government, or because
military formations composed of Polish nationals have been
established in France and England. * * *

“With reference to the last paragraph of the letter of the
High Command of the Wehrmacht, dated 15 April 1940, the
Foreign Office suggests that the Supreme Reich authorities
as well as the Governor General of the occupied Polish ter-
ritories and the Reich Protector in Bohemia and Moravia be
informed of the aspects outlined above and in the inclosure.”
(Hildebrandt 57, Hildebrandt Ex. 127).

With his letter of 22 June 1940, the Reich Minister and Chief
of the Reich Chancellery, Dr. Lammers, actually distributed to
all Reich Ministries the Foreign Office’s opinion pertaining to
international law.
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_ b. Selections from the Evidence of the Defense
EXTRACT FROM THE TESTIMONY OF DEFENDANT HILDEBRANDT *

DIRECT EXAMINATION
ES * ® *® % * *

DR. FROESCHMANN (Counsel for defendant Hildebrandt) : Wit-
ness, you are speaking about a “final German border”. Did you
not, at the time, think about the fact that the measures of evae-
uation and resettlement took place when there was not yet a
peace treaty in existence between Germany and Poland?

DEFENDANT HILDEBRANDT: In the campaign, which lasted 18
days, Poland was completely conquered and occupied. The Polish
troops, for the most part, were in Germany as prisoners of war,
and an effective government was no longer in existence. Smigly-
Rydz who was marshal at that time, had become a refugee, and
you may still remember how little joy England especially showed
at his presence on British soil.

Q. Did Smigly-Rydz not make a special statement at that
time?

A, Yes. He did. Smigly-Rydz made a statement when he left
Polish territory to the effect that Poland could probably not rise
again for 150 years. According to national law and international
law, I myself, like all Germans at the time thought that it was
nonsense to say that the Polish State was still in existence.

Let us assume, hypothetically, that Goebbels 2 or Goering ® had
been able in April 1945 to flee into a neutral country and set up a
government there, a so-called government in exile. In that case
probably not one member of such a government would have been
recognized as a representative of the government of the German
people. This is clear to everyone who sees things as they really
are. For instance, the Spanish Government in exile, which is now
in Southern France, does not change in the least the actual situa-
tion, namely that Franco is the Chief of State in Spain and will
probably remain so. To this must be added that the Soviet Union,
on the strength of the German-Russian Declaration of September
1939, also declared that the Polish State and the Polish Govern-
ment had actually ceased to exist. The Soviet Union, therefore,
annulled logically, all treaties between herself and Poland, and
at the same time marched her troops into the Polish territory
of the Ukraine and White Russia. At that time no one could
assume that the Soviet Union, then a neutral power, would annex

1 Complete testimony is recorded in mimeographed transeript, 1921 January 1948, 2 Feb-
ruary 1948; pp. 3874-4120 and 47714774,

2 Reich Minister for Propaganda.

8 Defendant before International Military Tribunal. See Trial of the Major War Criminals,
Vols. I-XL1I, Nuremberg, 1947.
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territories of the Polish Republic and incorporate them into her
state if she had not also been convinced of the justice of her
action. Britain certainly protested, but the treaty of aid between
Poland and Britain that is, the treaty of April 1939, did not lead
to any results. That is to say, no consequences resulted, and they
did not declare war on Russia.

Besides, as far as West Prussia and as far as the Warthegau
were concerned, these were Gau territories and provinces incor-
porated into the German Reich. They were former German terri-
tories which had belonged to Prussia since the year 1793 that is,
they had belonged. to Poznan since the Congress of Vienna in
1815, and so had belonged to Germany since 1817.

For all these reasons I viewed the actual situation in the same
way as the Hague Land Warfare Convention provides for the
actual surrender of the enemy. I was absolutely convinced that
the measures taken by the German Reich Government in the
re-incorporated territories were justified, even before an official
peace treaty was concluded, and were in effect an actual result
of sovereignty and were therefore not illegal.

I would like in this connection to point out two parallel cases
of the most recent history; that is, the re-incorporation of Alsace-

Lorraine into France, and the Sudentenland into Czechoslovakia.
* £ ] * * * L] £ ]

TRANSLATION OF GREIFELT DOCUMENT 98
GREIFELT DEFENSE EXHIBIT 98

OFFICIAL CORRESPONDENCE CONCERNING THE SIGNIFICANCE
OF THE COLLAPSE OF THE POLISH STATE FROM THE POINT OF
VIEW OF INTERNATIONAL LAW

Reich Minister and Chief of the
Reich Chancellery

RK. 398 Bg [File number] Please quote this file number in future
reference.
Berlin W8, 22 June 1940
Voss-Strasse 6
[Stamp]
Mail is without exception to be directed to the Berlin address.
[Stamp] Secret!
[Stamp] 28 June 1940
" [Stamp of the Reich Ministry of Justice, Dep. V, dated 27
June 1940]
[Initial] Schlegelberger,* 27 June

—————

» 3. P
Acting Minister of Justice. Defendant in case of the United States vs Josef Altstoetter,
et al, voL ITN.
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To the Highest Reich Authorities

I beg to enclose herewith copies of letters from the Foreign
Office and the Supreme Command of the Armed Forces, concern-
ing the significance of the collapse of the Polish State from the
point of view of international law, requesting confidential han-
dling. )

[Signature] DR. LAMMERS
* ES *

* * * *

Foreign Office
R 620 g .
Berlin, 15 May 1940
[Stamp]
Secret
Re: The significance of the collapse
of the Polish State from the point
of view of international law.

1 Enclosure.

Enclosed you will find the copy of a letter from the Supreme
Command of the Armed Forces concerning questions of interna-
tional law resulting from the collapse of the Polish State. The
Foreign Office agrees with the concept held by the Supreme Com-
mand of the Armed Forces on the whole. As far as international
law is concerned, the following is to be added to the letter of the
Supreme Command of the Armed Forces:

A Polish State, at war with the German Reich does not exist
any more, The territories of the former Polish Republie, have—
after the annihilation of the Polish Army—been put under the
sovereignty of other states. In the German-Soviet Border Agree-
ment and Friendship Pact of 28 September 1939 (Reich Law
Gazette, 1940, part II, page 4), this factual and legal state of
affairs is especially emphasized by the faet that the preamble
mentions “the collapse of the hitherto existing Polish State”, and
article 1, as well as the appendix, speak of the territory of the
“former Polish State”. The unpublished German-Slovak Border
Agreement of 21 November 1939, which was the basis for the
incorporation of the former Polish border territory into the
Slovak State territory, mentions the ‘“former Polish State”, and
the Slovak Constitutional Law of 22 December 1939 (Slovensky
Sakonnik, part 71) on the annexation of these territories, men-
tions the “former Polish Republic”. The Foreign Office’s verbal
note of 20 November 1939 to the Swedish Embassy in Berlin,
which is mentioned in the letter of the Supreme Command of the
Armed Forces, represents the same concept. In this note the
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Foreign Office informs the Swedish Embassy that the assump-
tions on which the Swedish Government based its acceptance of
responsibility for the protection of Polish interests in the German
Reich, in the opinion of the Reich Government no longer exist,
owing to the development of events. The protective mandate by
the Swedish Embassy has consequently to be regarded as termi-
nated.

The proposed organization of a Polish shadow [exile] govern-
ment outside Poland, after the collapse of the Polish State, is of
no legal significance. Various states, such as Hungary and Italy,
have met the situation by leaving the notification of the organiza-
tion of the shadow government unanswered. The facts that the
former Polish diplomatic representatives are serving the shadow
government, and that military formations consisting of Polish
nationals have been organized in France and England, do not
imply the continued existence of a Polish State. Furthermore, the
continuation of the war by England and France, the Allies of
the former Polish Republic, against Germany, represents no
factor against the extinetion of the Polish State.

With reference to the last paragraph of the letter by the Su-
preme Command of the Armed Forces of 15 April 1940, the
Foreign Office wishes to suggest that the highest Reich authorities,
as well as the Governor General for the occupied Polish terri-
tories and the Reich Protector for Bohemia and Moravia, be
informed of the viewpoints mentioned above and in the enclosure.

However, the Foreign Office does not desire that this letter,
especially the arguments about the extinction of the Polish State,
become publicly known.

Acting for: [Signed] WEIZSAECKER !
To the Reich Minister and
Chief of the Reich Chancellery

. 4. CONDUCT OF THE DEFENDANTS IN ACCORDANCE
WITH VALID GERMAN LAW

EXTRACT FROM THE CLOSING STATEMENT FOR
DEFENDANT EBNER*

* % * * * * *

The I.,ebensborn started its activities based upon and in accord-
ance with the Decree 67/1 of the Staff Main Office. The Staff
Main Office was a supreme Reich authority, i.e. it was on the

1g; g
" .State Secretary in Foreign Office. Defendant in case of the United States vs. Ernst von
elzsaecker, et al, vols. XII, XIII, XIV.

2 .
pp.c;;,zl_e;zeliloﬂng statement is recorded in mimeographed transcript, 18 February 1948,
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same level as a Reich ministry, and had been authorized in accord-
ance with the constitution to pass legally binding decrees in its
particular field, like a ministry. .

Consequently, the Decree 67/1 both to the German citizen and
the Lebensborn was a law endowed with all the guarantees of
binding force as such. Therefore, the first aspect to be dealt with
is the question whether this fact in itself cancels the criminal
responsibility for the Lebensborn, as it did no more than to comply
as ordered with a German law which was binding for it. This
question is closely linked to the general problem of to what extent,
or whether at all, reference can appropriately be made to a
national law to exempt individual persons from any criminal
responsibility as far as international law is concerned, or whether
each individual citizen is obliged under international law per-
sonally to examine his government’s laws for their legality and
validity under international law, and to adjust his actions in
accordance with whatever result he arrives at—whether he should
obey the law or resist it considering the econsequences which would
arise for him by his actions as a matter of course.

As the most recent achievement in its development, interna-
tional law has established eriminal responsibility of the individual
under international law. Control Council Law No. 10, which
according to prevailing views is a partial codification of currently
valid international law, which specifies the criminal responsi-
bilities applicable to the individual, in Article II, section 7e¢, has
answered the above-mentioned question in the negative, i.e.,
whether reference to national laws can execlude responsibility
under international law as applied to crimes against humanity.
This rejection of exculpating circumstances based on national law
requires, however, a restrictive interpretation because of reasons
connected with international law. In keeping with its character,
international law is not so muech a product of abstract reasoning,
but is rather the general precept which ecommon sense prescribes.
for all human activities. Cardozo’s question, “How does the
precept work? Is it a sensible rule for the governance of man-
kind,” is far more justified in the face of the difficult attempts
to codify international common law than anywhere else. One
criterion for determining whether a principle can be approved
in the light of international law is the question, among others,
whether it is reasonably consistent with the practical functioning
of any national legal system, in other words, the question of legal
security. This, however, would be totally incompatible with the
fact of demanding of each individual citizen without exeeption
that he himself should examine the national laws by which he
had to abide for their value under international law. Logically
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applying this ruling, it would be found that any such unrestricted
interpretation would bring about a lessening of sovereignty for
national states, and under the present constitution of interna-
tional law, would establish a situation of legal insecurity. This
state of affairs would not be confined to jeopardizing the existence
of national states, but would even imperil the structure of human
society altogether. This consideration in itself appears to be
serious enough to demand a less sweeping classification of such
persons who would be eligible to examine the equity of their
government’s laws from the point of view of international law.
The great American legal expert and scholar, Benjamin N.
Cardozo, in his publication “The Growth of the Law” (Eighth
edition, 1946, p. 49) proposes how to draw the line—“If there is
-any law which is back of the sovereignty of the state, and superior
thereto, it is not law in such a sense as to concern the judge or
lawyer, however much it concerns the statesman or the moralist.”
1t will be left to legal findings and the continued development of
international law to determine and specify those boundaries.
However, one aspect appears to me certain: that the man in the
street, the ordinary common man, will have to be excluded from
this circle where only statesmen and leading personalities in
public life should belong. And I believe that these broad limits
will suffice to arrive at the conclusion that the defendants of the
Lebensborn society do not come into the category of such per-
sons who, because of their position, had this particular obligation
which belongs to the sphere of international law. I am of opinion
therefore, that the Lebensborn defendants have no such eriminal
responsibility, because they acted within the law which was bind-
ing for them, and which they were not bound to examine for its
legality from the aspect of international law, irrespective of the

fact whether this law violated international law or not.
* % * ® * * £

5. VALIDITY OF CERTAIN PROVISIONS OF THE HAGUE
CONVENTION IN A SO-CALLED "TOTAL WAR"

EXTRACT FROM THE CLOSING STATEMENT FOR
DEFENDANT HOFMANN *

* L » * * * *

~ Of the offenses enumerated in Control Council Law No. 10, only
war crimes and crimes against humanity connected with the war
are involved in this case. It is well known that “shavings fly
when one is planing.” This particularly applies to warfare. Where

—_——

* Complete closing statement is recorded in mimeographed transcript, 17 February 1948,
pp. 5077-5112,
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killing is permitted by international law as in war, it is unavoid-
able that in a battle of life and death both sides overstep the limit
of what is allowed. This applies even more to modern warfare,
which obviously ecan only be waged in the form of total war.
Already in the First World War, the previous customs of war
as laid down by the Hague Convention on land warfare were
violated by the use of poison gas and by the economic blockade.
In the Second World War, all this has been greatly surpassed
by the inereased capacity of the armaments industry necessarily
involving compulsory labor; by bomb warfare, which does not
spare women and children; by the so called V-weapons; by the
atom bomb; and, last but not least, by the biological issues in-
volved in the conflict with the Slavonic peoples. The provisions of
the Hague Land Warfare Convention could not apply to this

development.
* & *” * * * *

6. RESPONSIBILITY OF SUPERIORS FOR ACTS OF
SUBORDINATES

EXTRACT FROM THE CLOSING STATEMENT FOR
DEFENDANT LORENZ *

* * * * % % *

In time the VoMi became an organization of large dimensions.
At the climax of its aetivity it administered between 1,500 and
1,800 camps. (Tr. p. 2955.) This organization had been set up
during the war. Thus it did not only suffer from the deficiencies
which afflicted every office set up in the Third Reich, namely, the
evidently intentional lack of clarity with which regulations of
competency were drawn up by the highest ruling powers, espe-
cially Himmler, but it also suffered from the personnel problems
conditioned by the war. As a result it is understandable that the
right man was not always at the right place, and that events took
place which were not desired by the administration. So far as the
administration heard of such incidents, it always intervened.
(Lorenz 69, Lorenz Ex. 56.) In most cases it probably did not
hear of them at all.

This ascertainment leads to the question as to what extent
Lorenz can be made responsible according to criminal law for the
actions of the persons subordinated to him, presuming that the
activity of his subordinates comes under any given criminal law
including the Control Council Law. This question necessitates a
definition of the concept of participation, as contained in Article
II, 2, of the Control Council Law. If a subordinate of Lorenz

¢ Complete closing statement is recorded in mimeographed transeript, 17 February 1948,
pp. 5012-6048.
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committed an action which, let us suppose, represented a war
crime or a crime against humanity within the meaning of the
Control Council Law, then in any case Lorenz himself cannot
pe considered as a perpetrator or as an accomplice in the sense
of Article II, 2a and b. If hée did not know of the act, then he
also could not have participated in it through his consent (Art.
I1, 2¢), nor could he have been then related to the planning or
the carrying out of an action (Art. II, 2d), the intent and execu-
tion whereof he did not know. There remains therefore solely the
question of whether in such cases Article II, 2e of Control Council
Law can be applied, that is to say, whether Lorenz belonged to
an organization or association, namely the VoMi, which was
connected with the execution of the crime. The wording of the
law shows that the organization or association must have had
such a relation to the crime, whether its entire purpose was a
criminal one, or whether it resorted to eriminal means in the
execution of its tasks. The criminal aspect thus must be connected
with the organization as such; individual excesses on the part of
subordinates; the overstepping of the sphere of competency in
isolated cases; all the acts of subordinate elements insofar as they
did not systematize and thereby draw the organization as such into
the chain of erimes; do not make the chief of the organization re-
sponsible, according to Article II, 2e. Moreover, since section II,
2e belongs to the definitions of participation, the accomplice must
have willed and consequently have been conscious of the eriminal
result which was to be brought about by another.® Insofar as
crimes of subordinates should thus exist, it is a question of
‘Lorenz’s knowledge. For this reason all the verdicts of the Ameri-
can Military Tribunals to date have attached decisive weight to
such knowledge. As the verdict of the American Military Tri-
bunal II against Pohl et al., states,? a consenting knowledge in
the sense of a positive attitude is essential. The premises for this
must be proved by the prosecution. The principles also apply to
the relations of Lorenz with Behrends. Behrends was a very inde-
pendent, ambitious worker. Lorenz did not know, and could also not
foresee, what steps Behrends would resort to and what attitude he
would take to particular problems. A responsibility of Lorenz for
possible actions on the part of Behrends, which would be relevant
before thig Court, can thus be established only if Lorenz knew of
the measures taken by Behrends and approved of them. In this
¥espect also the burden of proof lies with the prosecution.

* * - * * * *
—_—

1 e
nUDi_lﬂ Organisationsverbrechen”, Haensel, 1947, p. 36.
nited States ve. Oawald Pohl, et al., Case 4, Judgment, Sec. VIII A.
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7. RESPONSIBILITY OF SUBORDINATES FOR ACTS
CARRIED OUT UPON SUPERIOR ORDERS

a. Selection from the Argumentation of the Defense

EXTRACTS FROM THE CLOSING STATEMENT FOR
DEFENDANT HOFMANN *

* * * * * * *

The principle that the Hague Land Warfare Convention, as
such, is binding on states only, follows from the fifth paragraph
of the preamble of this Convention—

“According to the views of the High Contracting Parties,
these provisions, the wording of which has been inspired by
the desire to diminish the evils of war, as far as military re-
quirements permit, are intended to serve as a general rule of
conduct for the belligerents in their mutual relations and in
their relations with the inhabitants.”

From Article I of the Hague Land Warfare Convention I quote:

“The Contracting Powers shall issue instructions to their
armed land forces which shall be in conformity with the Regu-
lations respecting the Law and Customs of War on Land, an-
nexed to the present Convention.”

In any case, it was an established conception in Germany and
on the continent that political or material claims based on inter-
national law could be addressed to states only, because the inter-
national law then existing affected only states. This principle has
been set aside by Article VII of the Charter of the IMT, which
reads, and I quote:

“The official position of defendants, whether as Heads of
State or responsible officials in Government Departments, shall
not be considered as freeing them from responsibility or miti-
gating punishment.”

Now, it follows from the nature of a modern state that it sets
up a large and efficient administrative machinery. As usual in a
totalitarian state, this machinery was much larger in the National
Socialist State than it is in the western democracies. Practically
everything was organized and even over-organized. It is obvious
that an enlarged organization also implies a higher degree of divi-
sion of labor and at the same time a division of responsibility. On
the one side stands the dictator who took upon himself the over-all
responsibility, with a few other leaders in whom comprehensive

* Complete closing statement is recorded in mimeographed transcript, 17 Febroary 1948,
pp. 5077-6112.
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responsibility was concentrated, such as Goering, Himmler, and
others. All these men are dead. On the other side is the gigantic
administrative machinery of the state. Certain cogs of this ma-
chinery you find as defendants in this Court.

The truth is, of course, that those actually responsible were not
able to attain their aims without the administrative machine. On
the other hand, however, the individual officials of the numerous
departments belonging to that machine were hardly in a position,
beyond the functions specially assigned to them, to keep themselves
informed of the activities of the other departments; still less to
examine the lawfulness of their actions. On the contrary, the
Germans were brought up in a way which caused them to presume
as a matter of course that state measures were lawful and legal
and to feel that it was improper to question them. This applied
even more to the National Socialist dictatorship, under which the
German nation placed all its trust on Hitler and invested him
with all-embracing powers. It applied still more in war time,
when it was not only considered an improper interference to ques-
tion the measures of other departments but it constituted at the
same time a violation of the secrecy regulations then in force.

In this proceeding, the charge is of participation in a systematic
government program of genocide. The question in issue is, there-
fore, whether and to what extent participation within the meaning
of criminal law can be established. The relevant provisions are
in Article II, paragraph 2 of Control Council Law No. 10.

These forms of participation are defined in such a sweeping
way that they could apply to all branches of the entire State and
Party machinery. Such interpretation, however, is barred by the
London Agreement of 8 August 1945, according to which only the

“major war criminals” are to be punished.
E3

* ¥ * * * *

It has been an axiom at all times that the occupying power must
apply the law of the occupied country. The main purpose of this
principle is the protection of a defendant. It is also based on the
consideration that habits and customs vary in the different coun-
tries, and—a point which I consider particularly important in
this connection—the fact that the administrative machinery and
the division of responsibility vary. Different standards are ap-
plied. In this case, your Honors, you are applying a law which
overrides the national laws of the individual states. But except
for common crimes committed in war, this law can affect only
those persons whose special responsibility puts them apart from
the ordinary members of the machinery of administration. It can
only apply to those to whom the rules of international law are
addressed. It cannot be the task of this Tribunal to lose itself

887186—50——38
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among the extreme ramifications of the administrative set-up.
This must be left to the district courts, in this case to the de-

Nazification courts established for this very purpose.
% *

* * * * *

b. Selections from the Evidence of the Defense

TRANSLATION OF GREIFELT DOCUMENT 83
GREIFELT DEFENSE EXHIBIT 83

EXTRACT FROM "COMMENTARY ON THE GERMAN CIVIL SERVANTS'
LAW OF 26 JANUARY 1937", ENTITLED "LIMITS TO THE DUTY OF
OBEDIENCE"

Extract from Commentary on the German Civil Servants’ Low
of 26 January 1937, Berlin 1937, by Dr. Richard Schneider,
Max Eggerdinger, and Dr. Kurt Hanke

[Page 60]
11, Limits to the Duty of Obedience

a. Towards superiors. Because superiors, as well as subordi-
nated civil servants are subject to the general and specific duty of
obedience, and because an order to a subordinate which deviates
from this duty constitutes a violation of duty, obedience is sub-
jected to a limitation with respect to directives the execution of
which would be contradictory to penal law. The civil servant must
not obey such an order or he will render himself guilty of viola-
tion of duty. If other than penal laws are violated, the civil ser-

vant is obliged to carry out the respective official order.
% * * * * * %

TRANSLATION OF GREIFELT DOCUMENT 85
GREIFELT DEFENSE EXHIBIT 85

EXTRACT FROM "COMMENTARY ON THE GERMAN CIVIL SERVANTS'
LAW OF 26 JANUARY 1937", ENTITLED "EXAMPLES OF ACTIONS IN
VIOLATION OF DUTY"

Eztract from Commentary on the German Civil Servants’ Law
of 26 January 1987, by Dr. Richard Schneider, Max Egger-
dinger, and Dr. Kurt Hanke

[Page 72]

* * % % * * *

m. Ezamples of actions in violation of duty (Omission and
Commission)
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Tn conclusion are several examples from the decisions of the
Reich Disciplinary Court, which are concerned with light and
gevere cases of actions in violation of duty:

1. Disparaging remarks against the National Socialist concept
of the State, offending the sentiments of colleagues. Judgment of
15 December 1936 (vol. 1937, p. 31).

2. Distribution of illegal communist mischief-making papers.
Judgment of 6 January 1931 (vol. 1937, p. 33).

3. Stubborn and continued participation in the North German
sect of Jehovah’s Withesses. Judgment of 7 January 1936 (vol.
1937, p. 35).

4. Inadmissible ecriticism of Government and Party measures
and negative attitude towards the Winter Relief Organization.
Judgment of 18 March 1936 (vol. 1937, p. 36).

5. Removal of a poster directed against political Catholicism,
posted publicly by the NSDAP. Judgment of 11 May 1936 (vol.
1937, p. 42).

" 6. Cloaking of a Masonic Lodge by taking an attitude which
creates the impression that the defendant is an enemy of the
State. Judgment of 11 August 1936 (vol. 1937, p. 43).

7. Remarks directed against National Socialist ideology. Judg-
ment of 2 March 1936 (vol. 1937, p. 76).

8. Remarks made in public against Party and State, offending
the public sentiment. Judgment of 22 April 1936 (vol. 1937, p. 78).

9. Remarks which, although their exact wording does not
contain a derogatory statement concerning the Fuehrer and other
leading personalities of the movement, intend, however, accord-
ing to their sense, an inappropriate joke. Judgment of 4 Feb-
ruary 1936 (vol. 1937, p. 74).

10. Neglecting to denounce a colleague who has been guilty of
communist propaganda. Judgment of 11 November 1935 (vol
1936, p. 75).

11. Education of the son abroad in an ideology alien to the
nation. Judgment of 14 March 1935 (vol. 1936, p. 87).

12. Insidious activities causing damage to the NSDAP. Judg-
ment of 9 April 1935 (vol. 1936, p. 89).

69%3‘ Marxist attitude. Judgment of 21 March 1934 (vol. 1935, p.

14. Use of communist forms of greeting. J udgment of 1 October
1935*(v01. 1936, p. 30) and 18 September 1935 (vol. 1936, p. 78).

*- % * * * *
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C. Extracts from the Closing Sfafemenf of the
Prosecution *

Mg. SHILLER: May it please the Tribunal:

Today we approach the end of this proceeding which began on
20 October 1947. Fifty-seven trial days have been consumed, nine
hundred and four exhibits have been introduced by the prosecu-
tion and over one thousand by the defense. Thirty-two witnesses
have been heard for the prosecution and eighty-four for the de-
fendants, and the record comprises 4,730 pages.

This Tribunal was established for the particular purpose of
hearing and deciding this one case. It was constituted pursuant
to international agreement, and the erimes with which these de-
fendants are charged are crimes under international law. The
result of this trial is the concern of all the people of the world,
and the judgment in this case will become a part of the body of
international law and will be a precedent for the guidance of all
the civilized nations of the world for years to come.

The crimes with which the defendants are charged include
murders, brutalities, cruelties, tortures, atrocities, deportations,
enslavement, plunder of property, persecutions, and other in-
human acts.

But the importance of the issues to be settled here cannot be
measured in terms of trial days, exhibits, and witnesses, nor
does the mere listing of the crimes, grave and shocking though
they are, properly indicate the seriousness of the task which
your Honors have here undertaken, or tell why it was considered
proper to bring these charges before a specially established tri-
bunal having the jurisdiction and dignity of an international
court. The thing that makes this case so important and justifies
its being brought before this international Court is the motive
which prompted the commission of these criminal acts and the
fact that the concerted effort with which they were carried out
threatened, and very nearly accomplished, the destruction of en-
tire nations.

The motive in this case was what the Nazis termed the
“Strengthening of Germanism,” which was their way of describ-
ing a program that has generally been known as “genocide.”

These defendants are not charged with the generic crime of
genocide as such, but are specifically charged with many criminal
acts which had a clear genocidal purpose—that of strengthening

* Complete closing statement is recorded in mimeographed transeript, 18 February 1948,
pp. 4781-4844.
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Germany through the destruction of her neighbors. To judge
these defendants this motive must be considered, as Military
Tribunal III in Case No. 3, the Justice Case,* said:

“We think that a tribunal charged with the duty of enforeing
these rules will do well to consider, in determining the degree
of punishment imposed, the moral principles which underlie
the exercise of power.”

Genocide, as practiced by the Nazis, was a two-edged sword,
both aspects of which were equally criminal. The positive side,
according to the German concept, was the Germanization pro-
gram by which they sought to strengthen themselves by adding
to their population large groups of people selected from among
the populations of the conguered territories, and by forcing the
German language, culture, citizenship, and ideals upon those so
selected. The negative side of this program, through which the
so-called positive side was in equal measure accomplished, was the
deliberate extermination and enslavement of the remaining pop-
ulation of these conquered territories. Thus, Germany would be
strengthened by adding to its population, and its neighbors would
be weakened by subtracting from their population, and the
strength of Germany would thereby be proportionately increased.

It is the first time in history that such elaborate plans were
laid and such appalling crimes eommitted in an effort to carry out
a program of genocide. Only by learning the truth about this
criminal plan, by making a permanent record of what is learned,
and by punishing the perpetrators of these enormous erimes,
can it be hoped to forestall the development of similar schemes
in the future.

There have been trials by other Military Tribunals here at
Nuernberg in which defendants were charged with participation
in certain phases of this genocidal program.? But in those cases
it was primarily the negative side of the program, that is, the
actual extermination of populations that was involved. The case
at bar is the first where the entire program of Germanization
and genocide with all its ramifications has been completely
brought to light. The Office of the Reich Commissioner for the
Strengthening of Germanism, with which all the defendants in
this case were directly or indirectly connected, was created for
the particular purpose of planning and executing this program,
and it is this office and its satellites with which the evidence in

—

Case of the United States vs. Josef Altstoetter, et al.,, vol. III.

? United States vs. Oswald Pohl, et al, vol. V; United States vs. Otto Ohlendorf, et al.,
vol IV; United States va. Josef Altstoetter, et al, vol. III; United States vs. Karl Brandt,
e al, vols. I and II. See also trial before International Military Tribunal, Trial of the
Mﬂlor War Criminals, vol. I, Nuremberg, 1947.
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this case is primarily concerned. Nowhere else can the world
gain so complete a picture of the extremes to which the Nazis
went in their attempts to earry out this program as in the record
of this proceeding. '

The crimes charged here were not committed in a heat of
passion brought on by over-zealous wartime patriotism. These
were premeditated acts. They had long been contemplated and
their seeds are to be found in the avowed aims of the Nazi Party
itself. On 5 January 1919, not two months after the conclusion
of the armistice which ended the First World War, the Nazi
Party had its beginning and adopted a platform. This program,
which remained unaltered until the Party dissolved in 1945, con-
sisted of twenty-five points. The first four points contain the
Nazi doctrines of Lebensraum and the inferiority of other races,.
which were the immoral bases for the detailed program launched
during the war.

“Point 1. We demand the unification of all Germans in the
Greater Germany, on the basis of the right of self-determina-
tion of peoples.

“Point 2. We demand equality of rights for the German
people in respect to the other nations; abrogation of the peace
treaties of Versailles and St. Germain.

“Point 3. We demand land and territory for the sustenance
of our people, and the colonization of our surplus population.

“Point 4. Only a member of the race can be a citizen. A mem-
ber of the race can only be one who is of German blood, without
consideration of creed. Consequently no Jew can be a member
of the race * * *2

Throughout the years that followed the first pronouncement,
the members of the Nazi Party and the world in general were
constantly reminded of the objectives of the Nazis. Hitler’s “Mein
Kampf,” the Nazi bible, continued to preach the same doc-
trine. This book was published about 1925 and, as the Interna-
tional Military Tribunal judgment expressed it,

“* * * wag no mere private diary in which the secret thoughts
of Hitler were set down. Its contents were rather proclaimed
from the house tops. It was used in the schools and universi-
ties * * * By the year 1945 over 615 million copies had been
circulated. The general contents are well known * * *»:2

“The second chapter of book one of Mein Kampf is dedicated
to what may be called the ‘Master Race’ theory, the doctrine
of Aryan superiority over all other races, and the right of

1 Trial of the Major War Criminals, op. eit. supra, pp. 174-178.
2 Ibid., p. 187.
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Germans In virtue of this superiority to dominate and use other

peoples for their own ends. * * *:

“The greatest emphasis was laid on the supreme mission of
the German people to lead and dominate by virtue of their
Nordic blood and racial purity; and the ground was thus being
prepared for the acceptance of the idea of German world su-
premacy.?

With the launching of the wars of agression by the Third
Reich, it became possible to put these noxious principles into
practice. By the middle of 1940, a very definite plan was being
effectuated. This is shown by the top secret document which
Himmler wrote, entitled “Reflections on the Treatment of Peoples
of Alien Races in the East.” This treatise by Himmler was given
to Hitler and was approved by him, On 28 May 1940, in & memo-
randum attached to this highly secret document, Himmler stated
that he had shown it to Hitler a few days before, and that—

“The Fuehrer read the six pages and considered them very
good and correct. He directed, however, that only very few
copies should be issued; that there should be no large edition,
and that the report is to be treated with utmost secrecy.”
(NO-1881, Pros. Ezx. 85.)

Hitler agreed that the report would be considered as a directive;
that one copy could be given to Lammers, who in turn was au-
thorized to divulge its contents to four or five of the highest
ranking Reich Ministers and Gauleiter [district leaders]: that
another copy might be given to Bormann,®* who was Hitler’s right-
hand man; another to the defendant Greifelt; and still another
to the chief of the Race and Settlement Main Office, who at that
time was the defendant Hofmann.

Here is what Himmler had to say with reference to the copy
given to Greifelt:

“One copy was given to the chief of my office, SS Brigadier
General Greifelt, in his capacity as Reich Commissioner for the
Strengthening of Germanism. I shall give him the order to
inform in turn all chiefs of the Main Offices, as well as first
the five concerned Higher SS and Police Leaders, East, North
East, Vistula, Warthe, and Southeast, and to have a report
made on this subject in the same manner. The notification to
the chiefs of the’Main Offices shall be effected by an SS leader
who will have to wait until the concerned chief of the Main
Office has read the report and has acknowledged it by his

*Ibid., p. 180.

*Ibid., p. 182.

 Defendant (in absentia) before International Military Tribunal. See Trial of the Major
War Criminals, vols. I-XLII, Nuremberg, 1947.
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gignature. At the same time everyone has to confirm that he

has been informed of the fact that this is to be considered as

a directive, but that it shall never be laid down in an order

of one of the Main Offices; neither in form of a mere excerpt

nor from memory.

“Moreover SS Brigadier General Greifelt is authorized to
bring the contents of the report to the attention of the town
mayor Winekler and his own collaborators; the latter he shall
suggest to me.” (NO-1881, Pros. Ex. 85.)

Greifelt, pursuant to this, acknowledged receipt of the docu-
ment and asked permission, which was granted, to inform the
defendant Creutz and the defendant Meyer-Hetling of the con-
tents of the document.

This document was considered so secret that Himmler ordered
that no part of it should ever be written down in an order by
anyone else, either by copying it or by writing any of it from
memory. It was not feared that by divulging its contents the
objectives sought to be gained might be lost. This was not a plan
under which the prospective vietim had to be taken by surprise
in order to insure its success. This was not the reason for all the
secrecy. The people who were the vietims of its provisions had
already been completely subdued by the military forces of the
Third Reich and could do nothing to change their dire fate.
Himmler and Hitler wanted to keep this document secret because
they realized how inhuman and revolting to a normal person
such a eriminal program would be. When a plan was so criminal
that Himmler and Hitler were ashamed of it, it indeed must have
been horrible.

An examination of these “Reflections on the Treatment of
Peoples of Alien Races in the East,” of which the defendants
Greifelt, Creutz, Meyer-Hetling, and Hofmann had first-hand
knowledge, will explain why even these evil men were ashamed
of it. The treatise starts off by naming various ethnic groups that
make up the population of the so-called Government General of
Poland and observes that these people must not be allowed to
unite. It provides that—

“There must be no centralization towards the top, because
only by dissolving this whole conglomeration of peoples of the
General Government amounting to fifteen millions, and of the
eight millions of the Eastern provinees, will it be possible for
us to carry out the racial sifting which must be the basis for
our considerations: namely selecting out of this conglomera-
tion the racially valuable and bringing them to Germany and
assimilating them there.” (NO-1880, Pros. Ex. 84.)
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Himmler’s plans with reference to the Jews and Poles were
different. The directive goes on to say:

“I hope that the concept of Jews will be completely ex-
tinguished through the possibility of a large emigration of all
Jews to Africa or some other colony. Within a somewhat longer
period it should also be possible to make the ethnic concepts
of Ukrainians, Goralen, and Lemken disappear in our area.
What has been said for these fragments of peoples is also
meant on a correspondingly larger scale for the Poles.”
(NO-1880, Pros. Ex. 84.)

Himmler then orders that some of the children are to be kid-
naped and others are to be brought up in ignorance and slavery.

“A basic issue in the solution of all these problems is the
question of schooling and thus the question of sifting and select-
ing the young. For the non-German population of the East there
must be no higher school than the four-grade elementary
school. The sole goal of this school is to be—

“Simple arithmetic up to 500 at the most; writing of one’s
name; the doctrine that it is a divine law to obey the Germans;
and to be honest, industrious, and good. I do not think that
reading should be required.

“Apart from this school there are to be no schools at all in
the East. Parents, who from the beginning want to give their
children better schooling in the elementary school, as well as
later on in a higher school, must make an application to the
Higher SS and the Police Leaders. The first consideration in
dealing with this application will be whether the child is racially
perfect and conforming to our conditions. If we acknowledge
such a child to be as of our blood, the parents will be notified
that the child will be sent to a school in Germany and that it
will permanently remain in Germany.” (NO-1880, Pros. Ex.
84.)

Himmler then showed that he was conscious of his guilt and
made excuses for his actions by saying that it was better to make
slaves of these people than to exterminate them. The directive
goes on to say:

“Cruel and tragic as every individual case may be, this
method is still the mildest and best one if, out of inner con-
viction one rejects as un-German and impossible the Bolshevist
method of physical extermination of a people.

“The parents of such children of good blood will be given
the choice either to give away their child—they will then prob-
ably produce no more children so that the danger of this sub-
h}lman people of the East obtaining a class of leaders, which,
8ince it would be equal to us, would also be dangerous for us,
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will disappear, or else the parents must pledge themselves to go

to Germany and to become loyal citizens there. The love towards

their child, whose future and education depends on the loyalty
of the parents will be a strong weapon in dealing with them.”

(NO-1880, Pros. Ex. 84.)

This manly repugnance to extermination was very short lived,
to say the least of it, as our proof has shown. After describing
how the kidnaped children are to be treated, this directive con-
cludes:

“The population of the General Government during the next
ten years, by necessity and after a consistent carrying out of
these measures, will be composed of the remaining inferior
population supplemented by the population of the Eastern
provinces deported there, and of all those parts of the German
Reich which have the same racial and human qualities (for
instance, the parts of the Serbs and Wends).

“This population will, as a people of laborers without leaders,
be at our disposal and will furnish Germany annually with
migrant workers and with workers for special tasks (roads,
quarries, buildings). They themselves will have more to eat and
more to live on than under the Polish regime and, though they
have no culture of their own, they will under the strict, con-
sistent, and just leadership of the German people, be called
upon to help the work of its everlasting cultural tasks, its
building, and perhaps, as far as the amount of heavy work is
concerned, will be the ones to make the realization of these
tasks possible.” (NO-1880, Pros. Ex. 84.)

This was how the plan looked in the early part of 1940. The
Office of the Reich Commissioner had been established several
months before and it had a department for planning, proposi-
tions, and suggestions. We do not know whether the defendants
who were Himmler’s advisers at the Staff Main Office suggested
this plan or not, but we do know that the documents which we
have introduced showing deportation, evacuations, forced Ger-
manization, and kidnapings are ample proof that the defendants
in this case did everything in their power to carry out this crim-
inal directive and, had it not been for the defeat of the German
armies, the entire plan would have been carried through to
Himmler's complete satisfaction and twenty-three million people
would have been dissolved. As it was, the Polish nation was very
nearly destroyed by this diabolical scheme.

The defendants may contend that this was Himmler’s plan and
they had nothing to do with the preparation of it. Our only answer
to this is that whether they had anything to do with the prepara-
tion of the plan or not, the things which they actually did fol-
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lowed the directive to the letter. The things which Himmler here
“prophesied” came to pass, and it was through the activities of
these defendants and their collaborators in the Staff Main Office,
VoMi, RuSHA, and Lebensborn, that they did come to pass.

These defendants and the four organizations which they ran,
the Staff Main Office, VoMi, RuSHA, and Lebensborn, were the
leaders in both the planning and the execution of this criminal
common design.

Poland was invaded on 1 September 1939 and all organized
resistance was broken within a few weeks. Now was the time for
Hitler to implement the criminal program. He wasted no time.
On 7 October 1939, approximately five weeks after he had started
his invasion of Poland, he issued the decree on which the common
plan for the Strengthening of Germanism was based. The decree
appointed the notorious Heinrich Himmler, Reich Leader SS and
Chief of the German Police, as the executioner of the program.
Inasmuch as this decree forms the basis for all the crimes which
were committed, we take the liberty of quoting a part of it so that
the Tribunal may get its full import. The document not only
speaks for itself but it tells the whole story.

“The consequences which Versailles had on Europe have
been removed. As a result, the Greater German Reich is able
to accept and settle within its space German people who up to
the present had to live in foreign lands, and to arrange the
settlement of national groups within its spheres of interest in
such a way that better dividing lines between them are attained.
I commission the Reich Leader SS with the execution of this
task in accordance with the following instructions:

“I

“Pursuant to my directions the Reich Leader SS is called
upon:

“l. To bring back those German citizens and racial Germans
abroad who are eligible for permanent return to the Reich.

“2. To eliminate the harmful influence of such alien parts
of the population as constitute a danger to the Reich and the
German community.

“8. To create new German colonies by resettlement, and
especially by the resettlement of German citizens and racial
Germans coming back from abroad.” (NO-8075, Pros. Ez. 20.)
.The three things which Himmler was called upon to do under

this decree covered a multitude of sins. Those sixty-four words
set the stage for what proved to be one of the most revolting
_tragedies ever perpetrated on a large group of peoples. This was
the cue that set off a series of war crimes and crimes against
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humanity such as the world had never known. One little phrase
“eliminate the harmful influence of such alien parts of the popu-
lation” meant death and destruction for millions; ‘“create new
German colonies by resettlement” meant deportation and enslave-
ment and eventual death for further millions.

Hitler, Himmler, and the Nazis had been waiting for their
opportunity for a long time and, just as Hitler lost no time in
issuing this decree, Himmler lost no time in launching his pro-
gram pursuant thereto. Himmler, as Reich Leader SS, and under
the above decree, as Reich Commissioner for the Strengthening
of Germanism, established the Office of the Reich Commissioner
and began the selection of his staff. He appointed Greifelt as
chief, Creutz as deputy chief, and Meyer-Hetling as head of the
Planning Office.

Himmler fully realized the enormity of the task which con-
fronted the Office of the Reich Commissioner for the Strengthen-
ing of Germanism. Millions of people had to be evacuated ; millions
had to be deported; and other millions had to be exterminated.
Whole nations had to be destroyed; entire countries had to be
converted into a part of the German Reich. The first order issued
by Himmler shows that he realized all this and he realized, too,
that it would be necessary to utilize the resources of existing SS
and governmental agencies in order to complete the task success-
fully; for, in this order he called upon all the departments of the
German Government and asked for their cooperation and help.
He specifically mentioned VoMi, RuSHA, the Gestapo, the Reich
Ministry for Food and Agriculture, the Reich Labor Ministry,
and the German Labor Front, as agencies which were to be used.
So, not only was he to use the many other organizations directly
under him as Reich Leader of the SS, but it would be necessary
to use other agencies as well. Of course he used his concentra-
tion camps. He used the Einsatzgruppen as the firing squads in
the extermination of millions of civilians—Jews, Poles, and Rus-
sians. He used VoMi, RuSHA, Lebensborn, Ahnenerbe, and others
of his offices. But, it was the Staff Main Office that was to be the
directing head of the entire program. The Staff Main Office was
to coordinate all activities. It was the center around which all-
these other offices revolved. Himmler makes this quite clear in
his first order, and we quote:

“For the direction and promulgation of general orders and
directives and for the execution of certain tasks which can only
be dealt with eentrally, 1 established the Office of the Reich
Commissioner. I have placed SS Senior Colonel Greifelt in
charge * * *,

“To carry out these tagks I ask all high offices of Party and
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State for their cooperation and strongest assistance * * *. I

shall * * * for the execution of my duties make use of the

existing offices of the Reich, Laender, and towns, as well as of
the other public organizations.

“T wish to mention particularly some of these tasks, as well
as the institutions and agencies which are charged with the
solution and execution of these tasks:

“g. VoMi and Foreign Organization [Auslandsorganisation]
bring in the Germans and ethnic Germans.

“p. Reich Health Leader and RuSHA examine all Germans
from the Reich and abroad in the new areas in town and
country.

“c. The Security Police in cooperation with the Chief of the
Civil Administration establishes and takes care of foreign
elements dangerous to the German Folkdom.

“d. The settlement of farmers will be carried out by the
Reich Minister of Food and Agriculture.

“e. Municipal building of apartment houses and suburban
settlements will be handled by the Reich Labor Minister and
the German Labor Front.” [Emphasis supplied.] (NO-3078,
Pros. Ez. 21.)

The decree is entirely clear and admits of no argument; the
Staff Main Office was created to deal “centrally” with all the
many phases of the program for the Strengthening of Germanism
and all these agencies were to be coordinated and directed by the
Staff Main Office. A good example of the fact that the Staff Main
Office was the directing head is shown by the manner in which
the entire program was financed. The Finance Administration of
the Staff Main Office, under defendant Schwarzenberger, handled
finances for VoMi, RuSHA, Lebensborn, DUT, DAG, EWZ, UWZ,
Higher SS and Police Leaders and Gauleiter, and governors of
provinces, as representatives of the RKFDV, the Reich Medical
Chamber, Ahnenerbe, and others.

There has been much discussion during this trial to the effect
that this was a very complicated case and the defendants have
certainly tried to make it appear so, but to our minds the set-up
of these organizations and their inter-relation were as simple
as could possibly be found in any governmental undertaking of
such vast proportions. Naturally, there was some overlapping of
-"C.Ompetencies,” but Hitler’s original decree, and the decree of
Himmler which soon followed, to our minds make perfectly clear
the objectives which were sought and the means by which these
objectives were to be gained.

Generally speaking, VoMi was to deal in deportations, forced
evacuations, kidnaping, and slave labor; RuSHA was to conduct
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racial examinations, decide who went to concentration camps,
who were to be sterilized, on whom abortions were to be per-
formed, which children were to be kidnaped and which were to
be exterminated ; the Security Police and SD, including the Higher
SS and Police Leaders, were to ‘“take care’” of foreign elements
dangerous to the German Folkdom, or, in plainer language, to
exterminate the Jews and undesirable Poles and Russians; Lebens-
born was to handle the abduction of children and their Ger-
manization; and over all of these, and other agencies, was the
Staff Main Office—the office that planned, directed, and coordi-

nated the whole gigantic effort.
Proof of the fact that the Office of the Reich Commissioner

(later the Staff Main Office) was aware of its power, and used
it, may be found in a speech delivered by the defendant Meyer-
Hetling at Poznan on 23 October 1941, when he said:

“* * * Qince the Fuehrer assigned the task of the Strength-
ening of Germanism, and with it the related development of
new settlement areas, to the Reich Leader SS as Reich Com-
missioner for the Strengthening of Germanism, a guarantee
is given that planning and development of the total east Ger-
man area will be attained with the necessary political penetrat-
ing force and a united will. Pursuant to the Fuehrer decree of
7 October 1939 oll supreme Reich authorities are subject to
instructions by the Reich Commissioner * * ¥,

“The Reich Leader SS as Reich Commissioner, by virtue of
the Fuehrer's decree, is responsible for the planning for the
new settlement area. On the express wish of the Fuehrer the
formation and new order for the German East shall be guided
by the law of the Strengthening of Germanism. Therefore all
specialized plans are to be subordinate to this law * * *”
[Emphasis supplied.] (NO-3348, Pros. Ex. 88.)

The foregoing shows how each organization and consequently
each defendant fits into the general picture. We will now briefly
discuss what has been shown with reference to the commission
of the particular crimes charged in the indictment. We call the
Tribunal’s attention to the fact that it would be impossible for
us, in the appropriate time available for this closing statement,
to discuss in detail the mass of evidence which has been intro-
duced, insofar as it relates to each particular crime and each
particular defendant. Here we will confine ourselves to a brief
general discussion to show -that all of the charges in the indict-
ment have been sustained by the evidence, and we respectfully
refer the Tribunal to the briefs which have been filed in this
case for a more complete and detailed discussion of the evidence,
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ag it relates to each of the crimes charged and to each of the

defendants.
* * * * » » »

MR. LAMB: We now come to count three of the indictment.

COUNT THREE, MEMBERSHIP IN THE SS

Under count three of the indictment all of the defendants
except Viermetz are charged with membership in the SS, an
organization declared criminal by the International Military Tri-
pbunal. “Membership in categories of a criminal group or organiza-
tion declared criminal by the International Military Tribunal” is
recognized as a crime by Article IT (d) of Control Council Law
No. 10.

The International Military Tribunal held the following with
respect to the SS:

“The Tribunal declares to be criminal within the meaning
of the Charter the group composed of those persons who had
been officially accepted as members of the SS, as enumerated in
the preceding paragraph, who became or remained members
of the organization with knowledge that it was being used for
the commission of acts declared criminal by Article 6 of the
Charter, or who were personally implicated as members of the
organization in the commission of such crimes excluding, how-
ever, those who were drafted into membership by the State in
such a way as to give them no choice in the matter, and who
had committed no such crimes. The basis of this finding is the
participation of the organization in war cerimes and crimes
against humanity connected with the war; this group declared
criminal cannot include, therefore, persons who had ceased to
belong to the organizations enumerated in the preceding para-
graph prior to 1 September 1939.” *

Specifically included in this declaration of criminality were all
members of the Allgemeine and Waffen SS. According to their
own testimony, all of the defendants charged under this count
were voluntary and officially accepted members of the SS and they
remained members after the first of September 1939. There were
vague and unconvineing insinuations by several of the defendants
that they had been drafted into the positions which they held with
the RKFDV. Even if this were true it would not excuse them
for being members of the General or Allgemeine SS which was
always entirely voluntary. Moreover, one who defends himself
on the ground of having been drafted into the SS must show,
according to the International Military Tribunal’s holding, that
it was done “by the State in such a way as to give them no choice

*Trial of the MajJor War Criminals, op. cit. supra, p. 278.
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in the matter, and who committed no such erimes.” * None of these
defendants has even purported to set up this affirmative defense,
nor has any one of them rebutted the overwhelming proof of
personal complicity in SS erimes.

Thus, the only question that presents itself under count three is
whether the defendants remained members of the SS with knowl-
edge that it was being used for the commission of war crimes
and crimes against humanity, or whether they were personally
implicated as members of the organization in the commission of
such crimes. The evidence in this case shows that they not only
had knowledge that the SS was used for the commission of erim-
inal acts, but also that they personally participated in their com-
mission.

These defendants were active, full-time, professional SS men;
it was their creed and career. Not only that, but as the principal
leaders of the Staff Main Office, RuSHA and VoMi they were
members of three of the most important Main Offices of the
Supreme Command [Reichsfuehrung] of the SS, and as leaders
of Lebensborn they were members of an important department
in a Main Office, first RuSHA and later the Personal Staff of
Himmler himself. The twelve Main Offices of the Supreme Com-
mand of the SS directed the activities of all the members of the
SS, much as the supreme command of an army directs its opera-
tions. The International Military Tribunal, in ealling the Supreme
Command of the SS the SS Central Organization, stated that it
“supervised the activities of these various formations (that is, the
Allgemeine SS, Waffen SS, and police units) and was responsible
for such special projects as the human experiments and ‘final
solution’ of the Jewish question.” 2 We have already pointed out
that the defendant Hofmann as Chief of RuSHA and Dr. Stier,
representative of the defendant Greifelt, and incidentally a wit-
ness in his behalf (in this very courtroom), attended the meeting
with Heydrich where the plans for the mass murder of Jews were
laid.

The defendants who were members of the Staff Main Office
and VoMi, in an effort to beguile and confuse this Tribunal, have
had the temerity to swear that these were not Main Offices of
the Supreme Command of the SS. While this in no way consti-
tutes a defense to count three, since these self-same defendants
admit they were members of the SS, and since the declaration
of criminality by the International Military Tribunal is by no
means limited to members of the Supreme Command, neverthe-
less, it is important to brand this statement as untrue. Prior to

1 Ibid.
2 Ibid., pp. 271-272.
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11 June 1941, the Staff Main Office and VoMi—although very
much part of the Supreme Command of the SS—had not been
raised to the exalted positions of Main Offices, or in German,
Hauptaemter. But, on that date, Hitler issued a decree in which
he stated that:

“The two Main Offices (that is, the Staff Main Office and
VoMi) are, as far as the SS is concerned, on an equal level
with the offices of the Supreme Command of the SS [SS Reichs-
fuehrung].” (NO-4057, Pros. Ex. 70.)

In his decree of 28 November 1941, Himmler refers to VoMi,
RuSHA, RSHA, and the Staff Main Office as ‘“four Main Offices
of the S8.” (NO-4237, Pros. Ex. 24.) Precisely the same informa-
tion is to be found in the organizational year book of the Nazi
Party where the Staff Main Office, RuSHA, and VoMi are all
designated as Main Offices of the SS, while Lebenshorn is men-
tioned as a department of the Personal Staff of Himmler. (2640-
P8, Pros. Ex. 875.) These offices were all manned by high ranking
SS officers and were carrying out SS tasks.

These defendants seek to support their statements on this point
by allusions to the obvious fact that the activities of the Staff
Main Office and VoMi were supported by State funds. If this
were any criterion as between a Reich and an SS office, then there
was no SS. By the beginning of the war, the SS had spread its
tentacles into every branch of the Reich government. For example,
the whole German police system was for all practical purppses
absorbed by the SS, and directed first by Heydrich and then by
Kaltenbrunner * as chief of the RSHA, a Main Office of the
Supreme Command of the SS, if there ever was one.

Whatever these defendants may say and however much they
attempt to confuse the issue, the fact is incontrovertible that the
Staff Main Office and VoMi were as much Main Offices of the
Supreme Command of the SS as the RSHA, RuSHA, or WVHA.

That each and every defendant well knew of the multitudinous
criminal activities of the SS is proved beyond any shadow of a
doubt by the evidence in this case. The International Military
Tribunal found that knowledge of these activities was “general”
among SS members and that “it is impossible to single out any
one portion of the SS which was not involved in these criminal
activities.” 2 If there were no proof in this case save the testimony
of the defendants themselves, a conviction under count three would
bfe mandatory. Their disgusting efforts to shift exclusive responsi-
bility for their own erimes to the RSHA, the dead Himmler, or

—_—

- ! Defendant before International Military Tribunal. See Trial of the Major War Criminals,
vols. T-XLII, Nuremberg, 1947.

2 3 N .
Trial of the Major War Criminals, vol. 1, op. eit. supra, p. 271
887136—50——4
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some other convenient scapegoat is proof itself that they knew the
crimes were committed by the SS. They were all high ranking
officers with very respongible positions.

But these defendants not only had guilty knowledge; they were
active and important executioners of SS crimes. As we have
already pointed out, the International Military Tribunal singled
out RuSHA and VoMi as having been ultra-criminal Main Offices
of the SS by holding that they “were active in carrying out
schemes for Germanization of occupied territories according to
the racial principles of the Nazi Party and were involved in the
deportation of Jews and other foreign nationals.” * Our proof has
demonstrated conclusively that the Staff Main Office was Himm-
ler’s supervising agency for the whole criminal program. The
Lebensborn defendants were without any question engaged in
the atrocious business of kidnaping and making good Nazis out of
children from the occupied countries. These are established facts
and conclusive proof of the guilt of all these defendants under
count three of the indictment.

THE CHARACTER OF PROSECUTION EVIDENCE,
DOCUMENTARY AND ORAL

The guilt of the defendants in this case has been proved by
evidence of the highest known character. The prosecution has
relied almost entirely upon documentary evidence, the authenticity
of which has only in the rarest of occasions been questioned by
the defendants. In most instances the defendants have taken up
the prosecution exhibits, document by document, discussed them
in detail and admitted their genuineness. They have given various
and sundry unconvincing excuses as to why these documents
did not incriminate them, but it was seldom, if ever, claimed
that a document was not authentic.

More than enough documentary proof has been made a part of
the record in this case to put beyond all doubt the criminal
activities of these defendants and the offices which they led. Yet
characteristically the defendants have from time to time com-
plained that, dark as the picture is, a few documents which have
not been found would dissipate this gloom of crime as if by
magic, and the pure light of sunshine would bathe the courtroom
and show the defendants in all their pristine purity. This veiled
insinuation that all has not been said on their behalf which
could have been said is a palpable absurdity. The proof by docu-
ments of these defendants’ own making cannot be explained away.
The guilt is there for all to see and the guilt of these defendants
is written in clear and unambiguous language. It does not depend

* Ibid., 270.
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upon inference however compelling, but rests upon the letters
and memoranda written by themselves. If they complain that
other documents are not produced, we decline the blame. True
it is that other documents once existed, which if now available,
would perhaps give an even more detailed picture of the criminal
program of these defendants. Be this as it may, it was the defend-
ant Creutz, not the prosecution, who burned the secret records of
the Staff Main Office a short time before the Americans entered
Schweicklberg, at that time the headquarters of the Staff Main
Office. We hardly think the defendants are in a position to com-
plain if they find a few of their documents missing.

Fortunately, for the cause of truth, the Americans captured a

few files that escaped Creutz’s torch at Schweicklberg. Addition-
ally, some of Himmler’s files were captured, some files of Voli,
Lebensborn, RuSHA and the WVHA. From these available sources
our proof has come. In this way many first copies or originals have
been found, but naturally in some instances only a file copy of a
document has been found. For instance, we have to rely on the
copy of a secret order which Himmler sent to the Staff Main
Office because Himmler’s files were captured, but the files of the
Staff Main Office, where the original should have been, were
destroyed in the bonfire set by Creutz. The same could apply
to other situations, for often the files of the sender were captured
and not those of the reecipient. The defendants have seen fit to
complain about these so-called copies as if they are somehow
not very compelling proof. This is quite a mistaken notion. These
“copies” were retained in the file of the writer. They are authentic
captured German documents and by reason of the fact that they
complete the picture given by the other contents of the captured
file, have high probative value. Moreover, Article VII of Ordinance
No. 7 provides that “copies of any document, or other secondary
evidence of any document, shall be deemed admissible if the
~original is not readily available and cannot be produced without
delay.” The prosecution contends that these so-called copies are
entitled to the highest probative value in view of the overall
proof offered in this case. There are none of these copies which
do not fit in by reference, or otherwise, with signed original
documents which have been introduced. Like a jig-saw puzzle,
fﬁhe many separate pieces of evidence fit together to form an
Irrefutable case.

Most of the prosecution’s exhibits are orders, letters, decrees,
reports, directives, and the like. Many of them are signed by
the defendants themselves. This is the type of evidence which
- We have mainly relied on and which we think proves the guilt of

all the defendants beyond every reasonable doubt. The few affi-
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davits which we have introduced, including those of the defend-
ants, merely clarify and corroborate what is contained in the
other documents. .

Several of the defendants found fault with their pretrial inter-
rogations. But, for the most part, these self-same defendants
asserted on the stand that the content of the affidavits they signed
was true and correct. Schwalm, under questioning by the Tri-
bunal, stated that his affidavit was “* * * in substance * * *
correct”. (Tr. pp. 3427-8.) Huebner never contended the affi-
davit signed by him did not state the truth. Sollmann took issue
with such important matters as whether the English translation
of a word in his affidavit would read ‘“commissary’” or ‘‘grocery
store”. Hofmann stated in his affidavit that it was one of his
responsibilities to forward verdicts against Eastern workers who
had forbidden sexual relations with Germans to the Reich Gov-
ernor of Wuerttemberg, and that he recalled fifteen to twenty-
five cases where such persons were hanged. On the stand,
Hofmann demurred to the figure fifteen to twenty-five and said
that “actually, there were probably three to five cases only.”

(Tr. p. 8221.) Whatever the truth of this “correction”, the prose-
cution is still inclined to view the crime as a serious one.

None of the affidavits which the defendants signed told any
more than had already been told by the other documentary evi-
dence which was submitted. The only thing these affidavits did
was to give a concise statement concerning certain activities of
the defendants. For this reason we considered that the affidavits
would be helpful to the Tribunal, but they said nothing that had
not already been expressed in the other documents and by other
witnesses, and even by the defendants’ own testimony.

In addition to the documentary evidence, the prosecution has
introduced a number of witnesses who gave oral testimony. These
witnesses, generally speaking, were divided into two classes. First,
there were those who had no connection with any of the offices
involved in this case, no connection with any of the defendants,
and who, for the most part, were citizens of foreign countries
who had witnessed or had first-hand knowledge of the commission
of some of these crimes, and who obviously had no interest in
this case other than to see that justice was done. The second class
of witnesses that were presented by the prosecution consisted of
a number of Germans, most of whom were members of the SS
and had previously been connected in some way with one of the
offices involved here, and who had known most of the defendants
personally. These witnesses were introduced for the purpose of
making more easily understood the documents which described
the general organization of these offices, their functions, and au-
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thority, and we think that their testimony served the purpose for
which it was intended. It was not expected, nor did we ask, that
these witnesses, who were generally hostile to the prosecution,
should implicate the defendants personally in the various crimes
with which they are charged.

GENERAL CHARACTER OF DEFENSE

As we have said, the case against these defendants has been
proved by captured documents, many of them written by the de-
fendants themselves. Upon this evidence alone every defendant
stands condemned. They have admitted that these are genuine and
authentic documents.

Most of these documents were written in plain, simple and
direct language. Most of them are orders or directives or reports.
They are concise, clear, and complete. There is little room for
misunderstanding in any of them and, again we quote the Tri-
bunal, “the documents speak for themselves.” Nevertheless, the
defendants, realizing how incriminating these documents were,
have tried in every conceivable way to brush them aside. The
defendants all spent most of their time on the stand attempting
to explain away document after document. Documents addressed
to, or signed by them were not read; or if read were not under-
stood; or if understood, were imperfectly understood. Official
directives were never carried out or were secretly rescinded. Of-
ficial duties assigned were never performed. Official reports con-
tained in their files were full of factual mistakes. No one ever
heard of or read any speeches by Himmler. Reports of confer-
ences, which listed the defendants as having taken part, were
in error. They were somewhere else that day.

Of all of these defendants who attended the Monday confer-
ences of the Staff Main Office, where the entire work of the Staff
Main Office and other agencies connected with the Strengthening
of Germanism was discussed, none knew what was discussed at
these meetings. None of them ever gained an insight into the
work of the Staff Main Office, and none of them knew what their
own offices were doing, much less any of the other offices con-
nected with the Staff Main Office.

The defendants always blamed someone else who had a higher
position than they, such as Himmler, or some irresponsible sub-
ordinate. They would have us believe that Himmler personally
attended to everything connected not only with SS offices involved
‘here but all of the twelve Main SS Offices over which he had
control. They have all testified that they did not approve of Hitler
or Himmler and that they did not approve of the objectives of
the agencies here involved. But none resigned because of this.
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Inasmuch as these defendants have denied absolutely all con-
nection with the crimes here charged and have said that these
documents which we have introduced do not mean what they say,
we think a question of credibility is a principal issue before the
Tribunal. We submit that it is incredible that all of the many
incriminating documents which have been submitted by the prose-
cution are mistaken in what they say. This question of credibility
is clear cut. Either the documents are all entirely wrong or these
defendants are guilty. In their testimony the defendants took no
half-way measures. They looked at incriminating document after
incriminating document squarely in the face and simply said these
documents didn’t mean what they said. They called black white
without the slightest hesitation. They read their lines without
faltering. It was only on cross-examination that they would some-
times admit that an “unfortunate term” had been used.

These defendants always blamed someone else, yet they were
careful never to implicate any of their co-defendants. The obvious
reason for this stems from the fact that all of these defendants
were engaged in a common cause and each knows of all the work
done by the other. So if one defendant had given damaging evi-
dence against another, the jig would have been up because the
defendant who was thus incriminated would retaliate by incrim-
inating his accuser. When they inadvertently told an incriminating
truth about a co-defendant and were reminded of this fact by the
latter’s attorney, they always very obligingly said that they had
used an “unfortunate expression” and did not mean what they
had said. They always blamed someone who is dead or whose
whereabouts is unknown, and remained loyal to their fellow
brothers in the SS.

Most of the documents introduced by the defendants are affi-
davits showing that they had a good character and that they loved
Jews, or newspaper articles attempting to justify this criminal
program of genocide. By these articles they tried to prove that the
Versailles Treaty was unjust and illegal, and tried to show that
because these crimes or crimes similar to these were committed
by other nations in the past, they were perfectly justified in doing
the same thing but on a larger scale. In other words, they say
that two wrongs would make a right. We have been unable to
see the relevancy of this documentary evidence.

Most of the defendants’ witnesses were former SS men and
practically all of them were Nazis. A typical witness was General
Karl Wolff (spelled with two f’s) who was head of Himmler's
Personal Staff. He testified that he knew most of the defendants
personally, that they all were sterling characters, that none of
them wanted to work for Himmler but were just victims of cir-
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cumstances. He further testified that he did not know the SS was
killing Jews. He maintained this even after he was shown a letter
over his own signature, in which he said he was happy to hear
that 5,000 of the chosen people were being sent daily to Treblinka,
a notorious extermination camp near Lublin. He gave the same
excuse that the defendants always put forward when confronted
with a damaging document—he had used an “unfortunate ex-
pression”, and the only reason he signed the letter was because
after he had dictated it and it had been typed, his secretary
could not be found; otherwise he would have rewritten it, but
being in a hurry he just signed the letter and sent it out.

A common defense in this case has been that what the defend-
ant did was in accordance with German law at that time. Of
course, the German laws after 1933 were nothing except the ex-
pression “Hitler’s will”. When, therefore, a defendant says that
what he did cannot be a crime because it was authorized by the
German law, he is in effect saying that what he did cannot be
considered a crime because Hitler wanted it done. An example of
this is testimony relative to Goering’s decree concerning the treat-
ment of property of citizens of the former Polish State, in which
he said, among other things, that there must be confiscation in
the case of the property of Jews. Several of the defendants
claimed that this was a law and had to be carried out. But this is
obviously no defense; Tribunal IIT in Case No. 8, the Justice Case,
gave a correct statement of the law when it said: *

“In German legal theory Hitler’s law was a shield to those
who acted under it, but before a tribunal authorized to enforce
international law, Hitler's decrees were a protection neither to
the Fuehrer himself nor to his subordinates if in violation of
the law of the community of nations.”

Another defense of equal invalidity is that certain territories
over-run by Germany, for example parts of Poland and Luxem-
bourg and Alsace and Lorraine, were incorporated into the Reich
and must be considered as a part of Germany. The burden of this
argument is that since these territories were absorbed by the
Reich, the laws and customs of war no longer applied and hence
no war crimes could have been committed. This contention was
disposed of by the International Military Tribunal in the following
language:

“A further submission was made that Germany was no longer
bound by the rules of land warfare in many of the territories

_ 9ccupied during the war, because Germany had completely sub-

Jugated those countries and incorporated them into the German

- —

» .
Case of the United States ve. Josef Altstoetter, et al., vol. IlI, see judgment.
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Reich, a fact which gave Germany authority to deal with the
occupied countries as though they were part of Germany. In
the view of the Tribunal it is unnecessary in this case to decide
whether this doctrine of subjugation, dependent as it is upon
military conquest, has any application where the subjugation
is the result of the crime of aggressive war. The doctrine was
never considered to be applicable so long as there was an army
in the field attempting to restore the occupied countries to
their true ownmers, and in this case, therefore, the doctrine
could not apply to any territories occupied after 1 September

1939. As to the war crimes committed in Bohemia and Moravia,

it is a sufficient answer that these territories were never added

to the Reich, but a mere protectorate was established over

them.” *

Military Tribunal III made a similar finding in Case No. 8,
saying:

“We have expressed the opinion that the purported annexa-
tion of territory in the East which occurred in the course of war
and while opposing armies were still in the field was invalid
and that in point of law such territory never became a part of
the Reich but merely remained in German military control
under belligerent occupancy.”

Still another defense put forward in this case has been that the
defendants were following superior orders. This defense is de-
clared invalid by Control Council Law No. 10, which provides in
Article II, 4(b)—

“The fact that any person acted pursuant to the order of his
government or of his superior does not free him from respon-
sibility for a crime, but may be considered in mitigation.”
The Charter of the International Military Tribunal contained

an identical provision with respect to which it was said in the
judgment—in almost the same language used in Control Council
Law No. 2—as follows:

“The fact that the defendant acted pursuant to order of his
government or of a superior shall not free him from respon-
sibility, but may be considered in mitigation of punishment.” ¢
Many times during the course of the trial, the defendants testi-

fied that they treated their victims well. Even if we put to one
side the Jews killed by the millions, the hundreds of thousands
of the peoples of Poland, Slovakia, Luxembourg, Alsace and Lor-
raine who died by the thousands during deportation actions in
the bitter cold of winter and as a result of being deprived of all

17Trial of the Major War Criminsls, op. cit. supra, p. 254.
2 Case of the United States vs. Josef Altstoetter, et al., vol. III, see judgment.
2 Prial of the Major War Criminals, op. ¢it. supra, p. 224.
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means of support; even if we forget the citizens of Luxembourg
and Poland who were shot because they refused to fight for Ger-
many after being forcibly conferred with German citizenship,
and the miserable Poles who were committed to a concentration
camp or hanged for having had sexual intercourse with a German,
or refusing to sign the DVL List—even if all this is forgotten—
the contention of good treatment is no defense. The gravamen
of the crime of kidnaping or slave labor is not maltreatment. The
kidnaper or slaver will not be heard to defend on the ground that
he did not commit an additional crime as well. It was not the pur-
pose of taking small children from their parents, homes, friends,
and guardians to mistreat them physically, but rather to Ger-
manize them, make good Nazis of them. This did indeed cause
mental pain and suffering to the parents or foster parents and
to the child itself. And surely the German foster parents with
whom these children were placed have been caused untold suf-
fering in cases where the child has been repatriated since the
end of the war. This is a tale of misery which will not end for years
to come. But all of that was not the purpose of the program,
although it was the inevitable result. Whether the child was
mistreated is completely beside the point.

The same is true with respect to the young women forcibly
brought to Germany to work as housemaids and the tens of
thousands of other deportees compelled to work for the German
war machine. We think it has been shown that these people were
certainly not well treated but, even if we assume they were, it is
no defense. As Tribunal II said it so well in Case 4, the Pohl Case *

“The freedom of man from enslavement by his fellow men

is one of the fundamental concepts of civilization. Any program

- which violates that concept, whether prompted by a false feel-
ing of superiority or arising from desperate economic needs
is intolerable and criminal. We have been told many times,

‘Germany was engaged in total war. Our national life was

endangered. Everyone had to work’. This cannot mean that

everyone must work for Germany in her waging of criminal
aggressive war. It certainly can not mean that Russian and

Polish and Dutch and Norwegian non-combatants, including

women and children, could be forced to work as slaves in the

manufacture of war material to be used against their own
- ‘countrymen and to destroy their own homelands. It certainly

cannot mean, in spite of treaties and all rules of civilized war-

fare( if warfare can ever be said to be civilized) that prisoners

taken in battle can be reduced to the status of slaves. Even Ger-
_ Mmany prior to 1939 had repudiated any such fallacious position.
——— .

* Case of the United States vs. Osweld Pohl, et al., see judgment.
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And yet, under the hypnotism of the Nazi ideology, the German
people readily became complaisant to this strange and inhu-
man system. Under the spell of National Socialism, these de-
fendants today are only mildly conscious of any guilt in the
kidnaping and enslavement of millions of civilians. The concept
that slavery is criminal per se does not enter into their thinking.
Their attitude may be summarized thus: ‘We fed and clothed
and housed those prisoners as best we could. If they were
hungry or cold, so were the Germans. If they had to work
long hours under trying conditions, so did the Germans. What
is wrong in that? When it is explained that the Germans were
free men working in their own homeland for their own coun-
try, they fail to see any distinetion.”

Another contention of the defendants was that the so-called
“ethnic Germans” were in fact Germans and subject to the
jurisdiction of the German Government. This contention has no
basis in law. The so-called ethnic or racial Germans in Poland,
Luxembourg, Alsace and Lorraine were citizens of those countries
and their allegiance was to them, not to the German Reich. The
same is true of the Russians and all other foreign nationals. Even
Himmler realized this, for when he examined the question
whether a Pole could be prosecuted in a German court, he ex-
pressed the following opinion, as it is stated in the Justice Case *:

“He (Himmler) also states that as far as racial Germans
are concerned, section 91, paragraph 2, of the German Penal

Code ‘is not directly applicable, as racial Germans, according

to formal national law were not German, but Polish, eciti-

zens * * ¥

There were indeed many traitors, the Quislings and their ob-
noxious ilk, who acted as “Fifth Column” agents against their
own countries. No doubt these wretched people welcomed German
dominion and citizenship in the Third Reich. For them we hold
no brief. But there were many loyal citizens whose only desire
was to be left in peace, who were torn from their homes and
forcibly subjected to the Germanization procedures imposed by
these defendants. That they may have had a German grandparent
is no defense to these palpable crimes. Nor should the Tribunal
forget that there were thousands of people in Poland, Luxem-
bourg, Alsace, Lorraine, and elsewhere who were subjected to
the Germanization process—or, as the defendants called it, the
WED procedure—solely on the ground of their “racial appear-
ance.” These people were no more German than Tam o’Shanter.

Another contention has been that certain of the incorporated
territories were German territories prior to the Treaty of Ver-

# Oage of the Unlted States vs. Josef Altatoetter, et al., vol. III, see judgment.
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sailles and that the Germans were therefore justified in treating
this territory as German. This defense was rejected by the Inter-
national Military Tribunal. Whatever one’s views may be on the
merits of the treaty, there can be no disagreement that it could
not he validly abrogated by unilateral action of the German Gov-
ernment and least of all through aggressive war.

Finally, these defendants have encumbered the record with all
mannet of irrelevant evidence which they assert proves that other
nations have done what they did. The “evidence” in no way sup-
ports their thesis, but even if it did the law has yet to recognize
the defense that two wrongs make a right, that since someone
else committed murders and atrocities the defendants should not
be convicted of a like charge. If others have done what these
defendants did, they too have committed crimes.

THE LAW APPLICABLE TO THIS CASE

The law of this case is contained in Control Council Law No.
10 and its terms are conclusive upon all parties to this proceeding.
This Tribunal is, we respectfully submit, bound by the provisions
of Control Council Law No. 10, just as the International Military
Tribunal was bound by the provisions of the London Charter.
It was stated in the International Military Tribunal judgment
that:

“The jurisdiction of the Tribunal is defined in the Agreement
and Charter, and the crimes coming within the jurisdiction of
the Tribunal, for which there shall be individual responsibility,
are set out in Article 6. The law of the Charter is decisive and
binding upon the Tribunal.” *

It will perhaps be helpful at this point for the prosecution to
outline briefly its conception of the legal principles underlying
war crimes and crimes against humanity as defined in Control
Council Law No. 10. War crimes are defined in Control Council
Law No. 10 as atrocities and offenses in violation of the laws
and customs of war. This definition is based primarily on the
Hague Convention of 1907 and the Geneva Convention of 1929
which declare the law of nations at those times with respect to
land warfare, the treatment of prisoners of war, the rights and
duties of a belligerent power when occupying territory of a hostile
state, and other matters.

It has been contended by some here, as it was contended in the
trial before the International Military Tribunal, that the Hague
Convention does not apply in this case because several of the
belligerents in the recent war were not parties to the Convention.

———
* Trial of the Major War Criminals, vol. I, op. eit. supra, pp. 218, 258.

53



In its judgment, the International Military Tribunal disposed of
this contention in the following language:

“The Tribunal is of course bound by the Charter, in the defini-
tion which it gives both of war crimes and ‘crimes against hu-
manity. With respect to war crimes, however, as has already
been pointed out, the crimes defined by Article 6, section (b),
of the Charter were already recognized as war crimes under
international law. They were covered by Articles 46, 50, 52, and
56 of the Hague Convention of 1907, and Articles 2, 3, 4, 48,
and 51 of the Geneva Convention of 1929. That violation of
these provisions constituted crimes for which the guilty in-
dividuals were punishable is too well-settled to admit of argu-
ment.

“But it is argued that the Hague Convention does not apply
in this case, because of the ‘general participation’ clause in
Article 2 of the Hague Convention of 1907. That clause pro-
vided—

‘The provisions contained in the regulations (Rules of

Land Warfare) referred to in Article I, as well as in the pres-

ent Convention, do not apply except between contracting

powers, and then only if all the belligerents are parties to
the Convention.’

Several of the belligerents in the recent war were not parties

to this Convention.

“In the opinion of the Tribunal it is not necessary to decide
this question. The rules of land warfare expressed in the Con-
vention undoubtedly represented an advamce over existing in-
ternational law at the time of their adoption. But the Conven-
tion expressly stated that it was an attempt ‘to revise the
general laws and customs of war’, which it thus recognized
to be then existing, but by 1939 these rules laid down in the
Convention were recognized by all civilized nations, and were
regarded as being declaratory of the laws and customs of war
which are referred to in article 6 (b) of the Charter.” *

The laws and customs of war apply between belligerents, but
not domestically or among allies. Crimes of German nationals
against other German nationals are not war crimes nor are acts
by German nationals against their allies. But these crimes are
comprehended within the definition of erimes against humanity
as contained both in the London Charter of the International
Military Tribunal and Control Council Law No. 10 for this pro-
ceeding. The definition of crimes against humanity as contained
in Control Council Law No. 10 is—

* Ibid.. pp. 253-254.
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“Atrocities and offenses, including but not limited to, mur-
der, extermination, enslavement, deportation, imprisonment,
torture, rape, or other inhumane acts committed against any
civilian population, or persecutions on political, racial, or re-
ligious grounds, whether or not in violation of the domestic.
laws of the country where perpetrated.”

The definition of crimes against humanity is thus considerably
broader than that of war crimes. Crimes against humanity in-
clude atrocities and offenses against any civilian population,
while war crimes are limited to crimes committed against the
civilian population from occupied territory. Thus, a war crime
is necessarily at the same time a crime against humanity; the
reverse of this proposition is of course not true, since crimes
against humanity committed against Germans or allies of Ger-
many are not at the same time war crimes. This analysis is
recognized not only in Case No. 3, the Justice Case, but also in
the judgment of the International Military Tribunal—as stated
by Military Tribunal III in its judgment—

“QObviously, these sections are not surplusage. They supple-
ment the preceding sections on war crimes and include within
their prohibition not only war crimes, but also acts not in-
cluded within the preceding definitions of war crimes. In place
of atrocities committed against civilians of, or in, or from oc-
cupied territory, these sections prohibit atrocities ‘against any
civilian population’. Article III of Control Council Law No. 10
clearly demonstrates that acts by Germans against German
nationals may constitute crimes against humanity within the
jurisdiction of this Tribunal to punish.

“Control Council Law No. 10 is not limited to the punishment
of persons guilty of violating the laws and customs of war in
the narrow sense; furthermore, it can no longer be said that
violations of the laws and customs of war are the only of-
fenses recognized by common international law. The force of
circumstances, the grim fact of world-wide interdependence,
and the moral pressure of public opinion have resulted in in-
ternational recognition that certain crimes against humanity
committed by Nazi authority against German nationals consti-
tute violations not alone of statute but also of common inter-
national law.” *

The judgment of the International Military Tribunal also shows
& clear recognition of its jurisdiction over crimes of Germans
against Germans as comprehended within the definition of crimes
against humanity. After reviewing a large number of inhuman
—— -

* Case of the United States ve. Josef Altstoetter, et al., vol. III, see judgment.
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acts in connection with war crimes and crimes against humanity,
the Tribunal concluded by saying that:

“* * * from the beginning of the war in 1939 war crimes
were committed on a vast scale, which were also crimes against’
humanity; and insofar as the inhumane acts charged in the in-
dictment, and committed after the beginning of the war, did
not constitute war crimes, they were all committed in execution
of, or in connection with, the aggressive war, and therefore
constituted crimes against humanity.” * _
What we have said with respect to the broad scope of the

definition of crimes against humanity has primary significance
with respect to paragraph 22 of count one of the indictment. It
charges the defendant Hildebrandt with the extermination of
thousands of German nationals pursuant to the so-called eutha-
nasia program of the Third Reich. All other acts charged as
crimes against humanity in the indictment were also directed
against civilians from occupied countries, and consequently are
also charged as, and constitute war crimes. The evidence does
not reveal, however, whether the persons executed by the SS unit
commanded by Hildebrandt when he was Higher SS and Police
Leader in Danzig, West Prussia, were all German nationals, or
whether some Polish nationals also fell victim to this action.
Accordingly, these murders were charged in the indictment only
as crimes against humanity. According to the definition of crimes
against humanity, as contained in Control Council Law No. 10,
this Tribunal clearly has jurisdiction over this crime even though
it may have been committed only against German nationals. This
very matter has been authoritatively determined by the judg-
ment of the International Military Tribunal when it said:

“Reference should also be made to the policy which was in
existence in Germany by the summer of 1940, under which all
aged, insane, and incurable people, ‘useless eaters’, were trans-
ferred to special institutions where they were killed, and their
relatives informed that they had died from natural causes. The
vietims were not confined to German citizens, but included for-
eign laborers, who were no longer able to work and were
therefore useless to the German war machine. It has been esti-
mated that at least some 275,000 people were killed in this
manner in nursing homes, hospitals, and asylums which were
under the jurisdiction of the defendant Frick, in his capacity
as Minister of the Interior. How many foreign workers were
included in this total it has been quite impossible to deter-
mine.?

1 Trial of the Msajor War Criminals, op. cft. supra, pp. 254-256.
21bid., p. 247.
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«Dyring the war nursing homes, hospitals, and asylums in
which euthanasia was practised as described elsewhere in this
judgment, came under Frick’s jurisdiction. He had knowledge
that insane, sick, and aged people, ‘useless eaters’, were being
systematically put to death. Complaints of these murders
reached him, but he did nothing to stop them. A report of the
Czechoslovak War Crimes Commission estimated that 275,000
mentally deficient and aged people, for whose welfare he was
responsible, fell vietim to it.” *

Thus, the International Military Tribunal held that the crime
of euthanasia, as widely practiced by the Third Reich was a crime
within its jurisdiction and no distinction was drawn as to the
nationality of the persons who fell victims to it. A similar result
was reached by Military Tribunal I, in Case No. 1, the so-called
Medical Case.

We will now cite a few precedents to show that the very things
which these defendants are charged with have been declared to
be crimes, :

As to the criminality of the acts charged in the indictment,
no novel questions face the Tribunal. That these acts did -occur
and that they constitute crimes has been authoritatively adjudi-
cated by the International Military Tribunal and by other tri-
bunals which have rendered judgments here at Nuernberg. Article
IX of Military Government Ordinance No. 7 provides that tri-
bunals shall take judicial knowledge of the records and findings
of other tribunals of any of the United Nations. Article X pro-
vides a determination of the International Military Tribunal in
the judgment in Case No. 1, that certain crimes were planned
or occurred, shall be binding on the tribunals established under
Ordinance No. 7, and statements of the International Military
Tribunal in its judgment shall constitute proof of acts stated in
the absence of substantial new evidence to the contrary.

We will quote a few excerpts from the judgment in Case No. 1
which are proof of the fact that not only were these crimes
planned but they were actually committed in accordance with
the preconceived plan.

The International Military Tribunal has held that criminal
acts of expulsion were committed in order to make room for
German colonization, and the Tribunal stated:

‘¥ % * Tn Poland and the Soviet Union these crimes were
part of a plan to get rid of whole native populations by expul-
sion and annihilation, in order that their territory could be
used for colonization by Germans. Hitler had written in Mein

&-

*Ibid, p. g01.
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Kampf on these lines, and the plan was clearly stated by
Himmler in 1942, when he wrote: ‘It is not our task to German-
jze the East in the old sense, that is to teach the people there
the German language and the German law, but to see to it that

only people of purely Germanic blood live in the East’.” *

The same Tribunal, referring to the abduction of children of a
conquered nation, said:

“It was Himmler again who stated in October 1943:

4 * * What the nations can offer in the way of good blood
of our type, we will take. If necessary, by kidnapping their
children and raising them here with us. Whether nations live
in prosperity or starve to death interests me only insofar as we
need them as slaves for our Kultur, otherwise it is of no inter-
est to me’.” 2
The Tribunal again adjudged that expulsions and deportations

actually occurred:

“In the West the population of Alsace were the vietims of
a German ‘expulsion action’. Between July and December 1940,
105,000 Alsatians were either deported from their homes or
prevented from returning to them. A captured German report,
dated 7 August 1942, with regard to Alsace states that:

‘The problem of race will be given first consideration, and
this in such a manner that persons of racial value will be
deported to Germany proper, and racially inferior persons to
France’.” 3

The International Military Tribunal also determined that plunder
has been committed in connection with the program for the
Strengthening of Germanism. Again we quote:

“t * * Himmler, as the Reich Commissioner for the
‘Strengthening of Germanism’, issued a decree * * * for car-
rying out the art seizure program * * * it is stated: ‘To
strengthen Germanism in the defense of the Reich, all articles.
mentioned in section 2 of this decree are hereby confis-
cated * * ¥’

They are confiscated for the benefit of the German Reich,
and are at the disposal of the Reich Commissioner for the
strengthening of Germanism”.*

The International Military Tribunal referred to RuSHA and
VoMi as criminal components of the SS Supreme Command, hold-
ing that they—

“k ¥ * were active in carrying out schemes for Germaniza-

* Ibid.. p. 287
2 Tbid.

81bid., p. 288.
41Ibid., p. 242.
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tion of occupied territories according to the racial principles

of the Nazi Party and were involved in the deportation of Jews

and other foreign nationals.” *

In condemning the Leadership Corps of the Nazi Party, the
Tribunal said:

“But the Leadership Corps was also used for similar steps
in Austria and those parts of Czechoslovakia, Lithuania, Po-
land, France, Belgium, Luxembourg, and Yugoslavia * * * the
Leadership Corps was used for their Germanization through
elimination of local customs * * *.” 2 [Emphasis supplied.]

In its judgment against Hess, the Tribunal said:

“¥ % * he gigned decrees forcing certain groups of Poles to
accept German citizenship. The Tribunal however, does not find
that the evidence sufficiently connects Hess with those crimes to -
sustain a finding of guilt.®* [Emphasis supplied.]

So, although the Tribunal did not pin the guilt for these par-
ticular crimes on Hess, it did adjudicate the fact that the forcing
of persons to accept German citizenship was a crime.

In citing the crimes committed by the defendant Rosenberg,
the Tribunal held that:

“He helped to formulate the policies of Germanization * * *,
and he set up the administration which carried them out.” ¢
And finally, the Tribunal in its judgment against the defendant

Frick said:

“Having created a racial register of persons of German ex-
traction, Frick conferred German ecitizenship on certain groups
of citizens of foreign countries. He is responsible for Germani-
zation in Austria, Sudetenland, Memel, Danzig, Eastern ter-
ritories (West Prussia and Posen), and Eupen, Malmedy, and
Moresnot. He forced on the citizens of these territories German
law, German courts, German education, German police security,
and compulsory military serviee.” 5

CONCLUSION

In conclusion we respectfully submit that it has been shown
that during the course of the late war many heinous crimes
were committed by the Nazi regime against the civilian popula-
tion of neighboring countries. It has been shown that these crimes
were committed for the purpose of making Germany strong by
‘making her neighbors weak. It has been shown that with the

—_——
'1Ibid,, p. 270.
*Ibid., pp. 258-259.
8Ibid., p. 284,
“Ibid, p. 295.
Ibid., p. 801.
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cessation of Polish armed resistance in October 1939, Hitler and
Himmler took steps to destroy the Polish nation and large groups
of its peoples. It has been shown that a special office was set up
to carry out this gigantic task; that the office was known as the
Office of the Reich Commissioner for the Strengthening of Ger-
manism (later known as the Staff Main Office) ; and that the Nazi
Party and SS agencies, RuSHA, VoMi, and Lebensborn, were de-
tailed to assist in the execution of the program. It has been
shown that these four offices, working in perfect harmony, in col-
laboration one with the other, and under the overall supervision
of the Staff Main Office were responsible for the many criminal
acts which were perpetrated in connection with the program. It
has been shown that all of the defendants, as important and high
_ ranking officials of these four offices, worked together to effectuate
this criminal common plan. These defendants conferred together,
discussed together, planned together, and worked together. Each
was an expert in his own field. They comprised a team and each
member was vital to the success of the whole enormous operation.
Their tasks were so interwoven and so interrelated that without
complete knowledge of the entire program, and without full
collaboration on the part of all, they would not have been able
to accomplish what they did in carrying out this criminal pro-
gram. So we repeat, these defendants constitute a team, they all
were involved in one scheme. They are all responsible for the
criminal acts which they committed in carrying out the program.

Control Council Law No. 10, Article II, 2 provides that without
regard to the capacity in which he acted any person is deemed
to have committed a crime as defined in Control Council Law
No. 10 if he was— *

(a) a principal, or

(b) was an accessory to the commission of any such crime or
ordered or abetted the same, or

(e) took a consenting part therein, or

(d) was connected with plans or enterprises involving its com-
mission, or

(e) was a member of any organization or group connected
with the commission of any such crime.

We submit that the proof in this case shows beyond a rea-
sonable doubt that all the defendants have participated in the
crimes charged in the indictment in such a way as to bring
them within the provisions above quoted, and that they therefore
are guilty of having committed the crimes charged.
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vil. SPECIAL CIRCUMSTANCES ARISING OUT OF
THE EARLIER EXTRADITION OF THE DEFENDANT
HILDEBRANDT TO POLAND

A. Extract from the Closing Statement for
Defendant Hildebrandt *

Mr. President, your Honors. Just before the conclusion of the
case in chief, the prosecution in the session 2 February 1948
(Tr. p. 4749) made the following statement, I quote:

“We wish to have it clearly set forth in the record that for the
period from 1 September 1939 until -April 1943 the only charge
against the defendant Hildebrandt is the euthanasia charge
contained in paragraph 22 of the indictment. We make no other
charges against him for that period when he was Higher SS and
Police Leader and representative of the RKFDV in Danzig-West
Prussia.”

This statement per se could be a source of gratification in the
defense of the defendant Hildebrandt. However, the defense of
Hildebrandt could be accused of acting irresponsibly if it limited
its argumentation accordingly to the activity of Hildebrandt as
chief of the Race and Settlement Main Office.

The defendant Hildebrandt has not forgotten that on 4 Sep-
tember 1946 he was taken from the hospital of the internment
camp at Regensburg by a Polish officer, and transferred to Poland
with a transport of 60-70 men.

The defendant Hildebrandt is familiar with the physical ill-
treatment and humiliation to which he and his fellow prisoners—
farmers, officers, and clergymen—were subjected in the Polish
brisons in Warsaw.

The defendant Hildebrandt knows what it means to have to
wait for three-quarters of a year for a trial, completely uncertain
as to his fate.

The Polish law administration had nine months in which to put
Hildebrandt before the forum of a Polish court. In article V of
the Control Council Law of 20 December 1945, of the “writ of
habeas corpus” of German war criminals, promulgated and signed
by the four signatory powers, it states, and I quote:

“If within six months the extradited person has not been
convicted by the court of the zone or country to which he has

been delivered, then such person shall be returned upon demand
-‘\—

* Complete closing statement is recorded in mimeographed transeript, 18 February 1948,
Pp. 5118-5138,
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of the commander of the zone where the person was located

prior to extradition.”

The fixed time elapsed without the Polish Government having
made any efforts whatsoever to utilize this time to initiate and
carry out proceedings against Hildebrandt.

In July 1947, Hildebrandt was sent back to the U.S. Zone in a
completely debilitated condition. A few weeks later he received
the indictment for this trial.

Hildebrandt, father of three young children and living in happy
marriage, did not only command the highest esteem in the ranks
of the SS, as has been confirmed concordantly by many witnesses,
but in his activity as Higher SS and Police Leader in Danzig-West
Prussia he also won for himself the trust and respect of wide
circles of the Polish population. (Hildebrandt 101, Hildebrandt
Ezx. 81; Hildebrandt 106, Hildebrandt Ex. 36; Hildebrandt 120,
Hildebrandt Ex. 50.) He had an open ear and tender heart for
the needs and troubles of his fellow human beings. (Hildebrandt
99, Hildebrandt Ex. 25; Hildebrandt 105, Hildebrandt Ezx. 35;
Hildebrandt 121, Hildebrandt Ex. 51; Hildebrandt 126, Hilde-
brandt Ex. 56.) There is no blood upon his hands. It cannot be a
matter of indifference to him, a man whose irreproachable and
hypersensitive character (Hildebrandt 93, Hildebrandt Ex. 19;
Hildebrandt 96, Hildebrandt Ezx. 22; Hildebrandt 98, Hildebrandi
Ex. 24; Hildebrandt 103-106, Hildebrandt Exs. 33-36; Hilde-
brandt 123, Hildebrandt Ex. 53) has been described with the mov-
ing -words of women as well as with the honest convietion of men
who were his colleagues and subordinates, whether henceforth
his good name in the life of his children shall be burdened with
the stigma of an inhuman war criminal.

His self-respect, the consideration for his and his family’s
reputation (Hildebrandt 102, Hildebrandt Ex. 32; Hildebrandt
105, Hildebrandt Exz. 35) demands justification before a tribunal
to the judges of which he has entrusted in full confidence the
decision over his fate, and therewith his honor. This is, and 1 need
not give particular emphasis to this fact, the case here before the
American Tribunal. Even today Hildebrandt does not hold any
feelings of malice towards the Polish people and its citizens.
But after his experiences of 1946-47 he cannot accord the same
trust to a court in Poland, which following the political develop-
ments of recent weeks and months has today become a satellite
state of Moscow, and tomorrow will perhaps represent one of the
strongest powers of the Union of the Socialist Soviet Republics.

The words of the Roman poet Horace, “Vestigia terrent”, from
Aesop’s Fable of the fox and the lion, makes Hildebrandt wonder
whether behind a statement, submitted with the mask of apparent
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loyalty, which promises to release him from grave accusations,
there is perhaps concealed another motive which would deprive
him of the judgment of this Court.

Realizing the possibilities which could arise from this statement,
it has become necessary for the defense of Hildebrandt to discuss
the question as to what significance is attached to that statement
from the standpoint of criminal law, and what consequences
would ensue for the proceedings.

The right of a defendant to defense constitutes an integral
part of the irrefutable principles of the regular criminal pro-
ceedings of every ‘civilized nation. This right is to enable him to
refute the charges brought against him and clear himself of
these charges. This principle applies to petty as well as to severe
criminal cases. It should be given all the more consideration when,
on the basis of international laws, charges of war crimes and
crimes against humanity are raised before an international tri-
bunal.

The knowledge of the charge publicly raised against him con-
stitutes the prerequisite for a proper defense compatible with
the self-respect of the person accused. Therefore, Ordinance
No. 7, Article III imposes upon the chief prosecutor before the
Military Tribunals the obligation to go throeugh with the charge
published and to submit to the defendant a copy of the indict-
ment prior to the trial. Thereby, the indictment has become the
very basis of every trial before the Military Tribunals. Its sub-
mission to the Secretary General’s Office signifies that the de-
cision of these Courts has been requested for the judgment and
punishment of the defendant for a specific criminal act.

According to Article IV of Ordinance No. 7, this criminal act is
to be described in the indictment in sufficient detail to inform
the defendant of the nature of the criminal act of which he has
been accused. According to Article VI of Ordinance No. 7, the
scope of the case is to cover these indictment counts. Within the
framework of and according to this indictment, the high judgeship
of the Military Tribunal is entrusted with the public charge by
the prosecution and a decision thereon requested.

Once this appeal to the Tribunal has been made it does not
Seem admissible to allow the development of the case, and in par-
ticular, the extent, subject, or interpretation of the counts con-
tained in the indictment to rest upon the exclusive discretion of
the prosecution to make some restricting -or elaborating state-
ments. This is evident from the following considerations:

If charge has been brought against a defendant, the defend-
_ant has the inviolable right to restore his honor and reputation

which are at stake, or at least imperiled, through the charges
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preferred against him. After the trial has been opened the reputa-
tion can no longer be restored by a unilateral declaration made
by the prosecution but only by a legal judgment. The unilateral
withdrawal of an action by the prosecution after the trial has
been opened would deprive the defendant of his right to know
that in case of his innocence he has been exonerated from this
charge by the judgment of the Tribunal.

By the withdrawal of a criminal suit the right to bring an
action based on the offense is not “‘exhausted”. The same applies
to any declaration by the prosecution which in its effect means
a withdrawal.

The exhaustion of a criminal suit, i.e., the inadmissibility of its
being brought anew, can only be effected by a decision of the
judge as to the criminal culpability of the act. If such a decision
has been passed, there exists no possibility for any repeated trial
in this criminal case according to the generally valid legal prin-
ciple, which has also been included in the Constitution of the
United States of America: * “Ne bis in idem”.

Any other settlement of the criminal case would give the
prosecution the chance of renewing the criminal action, bringing
it, or having it brought before another Tribunal from which it
expects a decision which would deem more favorable. By this, the
defendant would be deprived of the possibility of appealing to the
principle just mentioned.

After the trial has been opened the defendant thus is entitled
to demand legal judgment on the charges contained in the indict-
ment in spite of any apparent helpful declaration by the prose-
cution.

In addition to these reasons founded on the rights of the
defendant, a further viewpoint speaks against that expressed by
the prosecution in the session of 2 February -1948.

a. It is inherent in the nature of a criminal case that the
violation of social or human order requires expiation through the
punishment of the perpetrator. It is incumbent upon the prose-
cution to occasion the expiation by bringing in an action. The
pronouncement of the punishment, however, is incumbent upon
the Tribunal by passing a decision in the form of a judgment.
The assertions of the prosecution within the limits of the indict-
ment which it has submitted are opposed by the assertions of
the defendant. Guilt or non-guilt are weighed according to the
result of the case in chief. The judgment is based on the summing
up and evaluation of all the documentary evidence.

b. Whatever the prosecution asserts in the indictment, what-

* Amendment to Constitution of the United States of America: “* * * Nor shall any person
be subject for the same offence to be twice put in jeopardy of life or limb.”
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ever it has proved or the defendant has refuted wholly or partly,
iz evaluated by the Tribunal, whose decision the prosecution
applied for. No matter, whether the prosecution tries to extend or
restrict the criminal action, or to renounce the further prosecu-
tion of certain parts of the case as not, or no longer being covered
by the counts; it is exclusively the Tribunal which decides on
the justification or nonjustification of these assertions be it by
returning a verdict of guilty or not guilty. This conception alone
comes up to the dignity and authority of the Tribunal which
imperatively calls for the submission and investigation of the
action in its entirety before the Tribunal, as it is worded in the
indietment.

Thus the point at issue can only be whether, according to the
indictment, Hildebrandt was charged before this Tribunal with
his activity in Danzig-West Prussia or South Russia.

I compiled the evidence for this on pages 10-14 of this plea.
I now refer to it.

I would only very briefly mention two points. In the indictment
“occupied territories” are repeatedly mentioned, which can only
mean the former German eastern provinces of West Prussia and
Poznan. Furthermore, mention is made of the connection of the
defendant Hildebrandt with VoMi and Lebensborn, and repeatedly
that he was Higher SS and Police Leader. Moreover, the prosecu-
tion in their opening statements mentioned Hildebrandt many
times in his capacity as Higher SS and Police Leader.

* * * * * * *

From all this, the text of the indictment, the opening statement,
the documents, and the case in chief, there can be no doubt that
the charges contained in the indictment are meant to embrace
Hildebrandt’s entire activity in Danzig-West Prussia, as well as
that of chief of the RuSHA and as Higher SS and Police Leader
in South Russia. All the events described in the indictment and

) fliscussed during the trial represent a uniform, homogenous activ-
ity on the part of Hildebrandt within the framework of the alleged
Systematic program of genocide aiming at the extermination. of
alien peoples and ethnic groups. This activity forms the subject
of the indictment. The identity of his activity in Danzig-West
Prussia is linked with the charges contained in the indictment.
Therefore, the subject for the findings of the Court constitutes
“the entire activity of Hildebrandt in accordance with the indict-
ment, as represented in the course of the trial.

) The result of the legal examination is also based on considera-

_ tions of legal policy. '

1. Control Council Law No. 10, as expressed in the judgment in
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the Justice trial, is said to be a legislative act of international
authority.

a@. Whether this view is correct remaing an open-question. The
future will perhaps strip this so-called law of its legislative char-
acter and disclose its true meaning, namely that of an agreement
among the victor nations for the implementation of punishment
of alleged German war criminals.

b. However that may be, the judgment in the Justice Case *
was forced to concede, and I quote:

“% * * that the Germans were not the only ones who were
guilty of committing war crimes; other violators of interna-
tional law could, no doubt, be tried and punished by the state
of which they are nationals.

“In application of these principles, the authorization to pun-
ish violators of international law evidently does not depend on
the issue of material provisions of penal law which are valid
only in Germany.”
¢. In conjunction with this, the judgment which has been

frequently mentioned states, and I quote:

“Only by giving consideration to the extraordinary and tem-
porary situation in Germany can the procedure here be har-
monized with established principles of national sovereignty.
In Germany an international body (the Control Council) has
assumed and exercised the power to establish judicial machinery
for the punishment of those who have violated the rules of the
common international law.”

d. This attempt to justify the trials brought against only
German so-called war criminals fails to manifest itself convine-
ingly. In Germany, for lack of its own national government, there
first had to be constructed with great effort an ad hoc legislative
machinery based on a Control Council Law. In the countries of
the victors where governments have been installed according to
constitutional law, criminal proceedings could be initiated without
any trouble on the basis of the existing criminal provisions.

2. Notwithstanding, this has not happened in any of the victor
nations. Only in the vanquished country do we find thousands of
men and women separated from their families and deprived from
taking their part in the work of reconstruction which is so neces-
sary, who have been languishing for almost 8 years in prisons
charged with war crimes which they either allegedly or actually
committed. The at least equally numerous war criminals in the
lands of the vietor nations are enjoying their liberty now as before _

* Case of the United States ws. Josef Altstoetter, et al., vol. III, sece judgment.

66



without any information coming to Germany that criminal pro-
ceedings had been initiated against them.

This fact, which appears odd to the mind of every German,
makes understandable the resigned statement of one of the best
known German authorities on international law * when he re-
marks, and I quote:

“From this time on two types of positive international law
will prevail: One for German citizens * * * and another for the
rest of the world.”

3. Laun is not alone in his conclusion. The foreign press as
well has frequently characterized the Control Council Law as it is
understood by many Germans and foreigners, namely that it is an
exceptional international law that is directed exclusively against
Germans.

4. In recent weeks there have appeared a number of articles
in foreign but above all, also in the American press, dealing
with the Nuernberg trials. The attention of the world has been
focused repeatedly on the trial procedure. Trenchant criticism was
not lacking in this respect.

5. In connection with the request of the Polish Government,
of which the defense has been informed, to surrender the de-
fendant Hildebrandt following the close of this trial the statement
of the prosecution in the session of 2 February 1948 assumes a
legal-political aspect in view of the questions of criminal law
which I have just discussed. It gives rise to the assumption that
an attempt is being made, through the intentional and willful re-
striction of the indictment counts against Hildebrandt with respect
to his activity as Chief of the RuSHA, to make possible the
transfer of Hildebrandt to Poland so that he may be judged
‘there for his activities in Danzig-West Prussia.

a. For months the prosecution has withheld its statement and
has not refuted the text and extent of the evidence deemed
necessary by the defense. With respect to the indictment, Hilde-
- brandt found himself forced to enlarge upon all the events the
discussion of which had as its subject vital problems in relations
between Germans and Poles. Hildebrandt did not defend himself
as a private individual. Hildebrandt spoke as a former official
of German Reich authority when he provided information for the
benefit of the Court and his own defense.

b. Morals and morality in law require unlimited opportunity
for defense. This was granted Hildebrandt by the Court. Hilde-
brandt made use of this opportunity. However, he could not
anticipate that the testimony which he made here as a witness
might be used against him, following the conclusion of this trial,

———————
* “Die Haaget Landkriegsordnung,” Professor Dr. Rudolf Laun, Hamburg, 1946, D. 64.
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in another new trial against him as a defendant before a Polish
court. The prosecution maintained silence as to his statements.
Fair conduct on the part of the prosecution would- at least have
demanded some hint. The procedure followed by the prosecution
towards Hildebrandt is not in harmony with the principle empha-
sized by me.
¢. The defense does not wish to impute to the prosecution that
the text of its statement of 2 February 1948 does not conform
with their convictions regarding Hildebrandt’s activity in Danzig-
West Prussia. In the event of a judgment from this Court with
respect to Danzig-West Prussia, the defense does not wish to
contest the expectation of the prosecution to hear the declara-
tion:
“T find no guilt in him.”
Finally, the defense does not wish to deprive the prosecution of
its belief in the weight of its statement that hereby a-judgment
for Hildebrandt’s activity in Danzig-West Prussia can be obviated.
6. However, the defense is convinced that the prosecution is just
as unaware of the desire of the Polish Government to have Hilde-
brandt extradited today, as of the subsequent obligation of the
American extradition authorities to reject the extradition de-
mand of the Polish Government after judgment has been passed
on Hildebrandt’s activity in Danzig-West Prussia, because respect
for the American Constitution compels the American authorities
to this action.
7. But it is not consistent with the spirit of the American
Constitution to circumvent fundamental provisions in an unfair
manner, Ralph Emerson * once said, and I quote:
“Morality is the ultimate goal of the State. A hundred years
ago the American people attempted to establish the charter of
human rights with almost ideal perfection. Obligations to hu-
manity are incumbent upon the State. It is our duty to fight
for liberty and justice to the very last at home and abroad.
Since the world should be ruled by common sense and morality,
it is the obligation of our nation to be noble. America should
not be as were the old nations, greedy, exclusive, and intolerant,
but a Samaritan as no other land * * * The legislation of
this broad land must be more magnanimous than that of any
nation. It must become cosmopolitan.”
To entrust a human life to another power in the way contemplated
by the prosecution is not consistent with the words of this great
American philosopher, expressed with the high feeling of respon-
sibility.

* “Emerson’s Geisteswelt” by Paul Sakmann, Stuttgart, published by Frommanns, 1927, pp.
243-244.
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8. The prosecution wants to wash its hands of the matter.
1t would transfer the responsibility for the legalization of extra-
dition to the Court, from the decision of which it anticipates the
possibility to do so. By its statement the prosecution demands
nothing more or less than a confirmation by the Court for the
penefit of its own secret motives. Such a legal policy is not in
harmony with American justice. My fight for Hildebrandt’s life,
this “pure, unselfish character of a courageous and humane atti-
tude” (Hildebrandt 95, Hildebrandt Ex. 21) is directed against
this policy.

9. However, the action of the prosecution is also ill-advised.
The prosecution is about to add its voice to the threatening voices
abroad against its own trial procedure, and to make out of the
RuSHA trial the “Hildebrandt Case”, which would increase the
mistrust of this system to an intolerable extent.

10. In this moment, who does not remember an incident of
almost two thousand years ago, although unlike in great dramatic
force when the Roman provincial governor was induced by Caiphas
to surrender the guiltless to death, with whose blood he did not
wish to stain his own hands?

I have trust that the Court in its justice, will bring to naught
such intention. As the result of all my statements, no weight
can be attached to the statement made by the prosecution on 2
February 1948 from the standpoint of criminal law. In spite of
this statement, judgment must be made as to the culpability or
non-culpability of Hildebrandt for his activities in Danzig-West
Prussia, as was requested by the prosecution with the submission

of the indictment.
* *® % * % * *

B. Statement by the Prosecution *

PRESIDING JUDGE WYATT: In the opinion of the Tribunal, Dr.
Froeschmann representing Hildebrandt, poses a rather important
legal question and, that is, the right of the prosecution after the
evidence has all been concluded, to carve up the indictment and
simply restrict the Court to a consideration of a certain portion
of it. That is a legal question to which the Court has already
given considerable thought. It is one that the Tribunal is of the
_(_>p1'nion you are entitled to have decided now, rather than in the
Judgment itself. The Tribunal will give more thought and con-
_Sideration to this question and rule on it before this argument
Is concluded, probably just after the recess we are now to take.

The Tribunal will recess for fifteen minutes.
\—

*Tr. pp. 5138-5140, 1§ February 1948.
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THE MARSHAL: The Tribunal is again in session.

PRESIDING JUDGE WYATT: Mr. Shiller, the Tribunal has deter-
mined at this time to make a ruling on the legal gquestion raised.
by Dr. Froeschmann. At your request, we have decided to allow
you to state your position very briefly, and “briefly” means
“briefly”.

MR, SHILLER: May it please the Tribunal, the position of the
prosecution on the legal question involved, that is, the question
of the charges against the defendant Hildebrandt as Higher SS
and Police Leader for Danzig-West Prussia, is as follows:

Our position is, first, that the indictment contains no charges
against the defendant Hildebrandt as Higher SS and Police
Leader for Danzig-West Prussia. As clearly set forth in the
beginning of the indictment, in the description after the individ-
uals named as defendants, whereas after the defendant Hofmann
the indictment gives “later Higher SS and Police Leader for
Southwestern Germany,” after the name of the defendant Hilde-
brandt, there is no description given of his position as Higher
SS and Police Leader.

Furthermore, in paragraph 22 the defendant Hildebrandt is
especially charged with responsibility for and participation in the
extermination program, known as the Euthanasia Program, from
September 1939 to February 1940. No mention is made of the fact
that he was then Higher SS and Police Leader, and the sole
charge in that paragraph is in connection with the Euthanasia
Program.

The prosecution claims that by construing these sections of the
indictment, and the careful exclusion from the indictment of the
position of the defendant Hildebrandt as Higher SS and Police
Leader for Danzig-West Prussia that no charge was therefore
made.

The second position of the prosecution is that if the Tribunal
should determine that, nevertheless, charges were included in
the indictment which cover the defendant Hildebrandt as Higher
SS and Police Leader, that the withdrawal, or rather, the clarifica-
tion by the prosecution on 2 February 1948 (Tr. p. 4749) of the
charges, should be construed as a withdrawal of these charges;
and the prosecution maintains that this withdrawal of the
charges, even though it came after a time when all the evidence
had been submitted both by the prosecution and the defense,
should nevertheless be accepted by this Tribunal.

I know, and will be in a position, if the Tribunal so wishes, to
cite instances where charges have been withdrawn after the evi-
dence has been submitted both by the prosecution and the defense
in cases before other Military Tribunals. I refer specifically to Case
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1, the Medical Case, before the previous Tribunal L
Thank you.

C. Determination of the Tribunal *

PRESIDING JUDGE WYATT: On 2 February 1948, the prosecution
through Mr. Shiller, made the following statement in open Court:
“May it please the Tribunal: The Prosecution at this time
would like to make a statement with reference to the defendant
Hildebrandt. We wish to have it clearly set forth in the record
that for the period from 1 September 1939 until April 1943,
at which time the defendant Hildebrandt became chief of
RuSHA, the only charge against the defendant Hildebrandt
is the euthanasia charge contained in paragraph 22 of the in-
dictment. We make no other charges against him for that period
when he was Higher SS and Police Leader and representative
of the RKFDYV in Danzig-West Prussia.”

This statement was made by the prosecution after the defend-
ant had been formally arraigned and after he had filed his plea
of “not guilty” to all of the charges contained in the indictment.
It was, likewise, after all of the evidence had been submitted both
by the prosecution and defense without any such limitation. The
defendant Hildebrandt, therefore, had clearly been placed in
jeopardy insofar as all of the charges in the indictment are con-
cerned, before this motion was made.

It is the opinion of this Tribunal that at this stage in the
proceedings the prosecution did not have the right to thus limit
the Tribunal in its consideration of the case. This Tribunal will
therefore decide the case, insofar as Hildebrandt is concerned,
taking into consideration all of the charges contained in the in-
dictment and the evidence adduced upon those charges in the
trial of the case, and the prosecution will therefore not be per-
mitted thus to limit the scope of this investigation.

Proceed with the next argument.
%

* * * % * *

Mr. SHILLER: If the Tribunal will give me one moment, I
merely wish to point out that the prosecution’s brief against the
defendant Hildebrandt naturally did not cover his activities as
Higher SS and Police Leader in any other connection than with
euthanasia. I therefore respectfully request that the Tribumal
allow both the defense and prosecution to submit their supple-
mental briefs covering such charges only.

PRESIDING JUDGE WYATT: The Tribunal, two to one, is of the
opinion that this is not necessary and will not be permitted.

Proceed with the next item.

e—

- *Tr. p. 5140, 18 February 1948.
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VIll. FINAL STATEMENTS OF THE DEFENDANTS *

DEFENDANT ULRICH GREIFELT: May it please the Tribunal:

After 60 days of proceedings before this Court, the prosecution,
in its final plea, basically speaking, just repeated its assertions
with which it had opened this trial, and has not considered any
of the material we have submitted to the Tribunal in our case
in chief. The closing briefs of the prosecution do not up to now
exist in the German texts. However, to the extent that I could
see from the English copy, hypothetical charges are also made
here, hypothetical charges to which I can no longer explain my
position. I really endeavored, to the best of my ability and to the
utmost possibility, to clarify and give the true connections of
the whole matter. I did not base my case on merely negative
denials. I stated, in a positive manner, how matters were, why
matters were that way, and explained the over-all connection of
the measures which my agency had taken.

In the final pleas of my defense counsel, the individual argu-
ments of prosecution have been refuted one by one. There are
only three -things I would like to say.

1. T am assisted by my good faith. In the same way as I fol-
lowed the appeal of my Fatherland in 1814 ard enrolled in the
ranks of the soldiers, in the same way as I endeavored to serve
the new German Republic in 1919, in the very same manner I
followed Hitler’s appeal when, in 1933, he promised to help the
German people. No man can thrive without his Fatherland. That
is what the German poet Theodor Storm said when. he had to
leave his Fatherland on account of personal persecution. In Octo-
ber 1939 I assumed my functions in the firm conviction that the
Reich Government had established a law which could stand firm
in every international investigation.

2. T am also assisted by my conviction that I always wanted
the best. The task given to me was the care for German human
beings who were channeled to my agency from other parties
and on the selection of whom I had no influence. I devoted myself
to this task with all my forces. I felt myself to be a servant
of these people who were uprooted from their previous homes. I
devoted myself to the foundation of a new life for them, to the
consolidation of their existence, and thereby of their Germanism.
That was my task. At no time did I even have a spark of an idea

* Tr. pp. 6264-5277, 19 February 1948.

72



o do harm to other human beings on account of them, to torture
or to destroy them.

On the contrary also for people of foreign nationality who had
peen struck in the same way by the war, I intervened to the
follest extent of my possibilities and attempted to alleviate their
fate. If, today, measures taken by other agencies are brought into
connection with my activities and, as a whole, are fo be con-
sidered incriminating, then all that is far removed from my own
intentions. If such a conclusion was to be reached, then counsel
for the prosecution, who was certainly not benevolent toward
me, would have found the right criteria when in pretrial investi-
gations, he said, “Why did you let yourself be used like that?”
If I can claim for myself to have been in good faith and to have
had the best of will, how far more can my collaborators then do so.
Not only the collaborators who are with me today here in the
defendants’ dock, but also all those whose de-Nazification pro-
ceedings depend upon the outcome of this trial. For all of them I
request, without consideration of my own person, that full recog-
nition should be granted them as to these two viewpoints.

3. Thirdly, I am assisted by my clear conscience. During almost
three years of custody, and to a large extent on the strength of
the documents submitted in this trial, I have conscientiously and
relentlessly investigated myself and my activities. My views into
the happenings of the world have been broadened. As a result
of this thorough investigation, I can say in all truthfulness of
my heart, before God and man, that I always believed that I
contributed to the best of humanity and that I acted in that direc-
tion. I committed no war crimes and no atrocities. I opposed injus-
tice wherever I encountered it and, from a deep human feeling
of duty, I did whatever I could against all cases of hardship
which I noticed. The number of witnesses who saw in me a decent
man, ready to help, who was far removed from every act of force,

~could easily be augmented. The Tribunal will find whether my
way of life and my acts of commission or omission represent the
picture of a criminal. I myself know that I always acted with a
pure heart, and in this knowledge I believe that if I made mistakes
—and after all, who among human beings does not make mistakes
—then it is only a case of human imperfection. In that case, how-
ever, my thinking and my actions should not be tried by a human
court, but they belong in the sphere of eternal justice. The words
“He who has not sinned shall cast the first stone” have value
before the court of eternal justice. I do not feel guilty.

Your Honors, in your verdict, do not let us be smitten by a
ban of dishonor. Honor is the last good that remains to us, and
L ask for your just verdict.
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DEFENDANT RUDOLF CREUTZ: Your Honors: _

Against the charge of the prosecution that the events recounted
in these proceedings were the result of a systematic, consistent,
and criminal plan, I wish to state the following: '

The events discussed here constitute only a minor part of the
total tasks of the Staff Main Office. These tasks of the Staff Main
Office—namely, to accommodate the ethnic German immigrants
as far as possible in the same way as they had lived in their
former surroundings—were extensive and most difficult. In con-
tradiction to the opinion of the prosecution, it is not easy to judge
the importance of those tasks, and little has been said about it
during these proceedings in order not to complicate the material
presented even more. The difficulties standing in the way of the
final solution of this task could, for the most, not be overcome
as long as Germany was at war. But never could this task be
called criminal, and none of the many workers in the Staff Main
Office regarded it as such.

If international law, existing or still to be established, had
been violated in any way by the measures taken by other persons
in higher positions or.by official authorities, I was in no position
to know it at that time. I have never acted against any written
law, and in cases where my own legal conscience fought against
measures coming from above, I was only able to change the course
of events within the sphere of my insignificant influence.

My legal conscience is all the more opposed to the fact that the
prosecution will now burden me with the responsibility for those
events, and with the fact that I am being charged with having
instigated them and carried them out by means of a program of
planned annihilation.

During the war I could no more relinquish my post at the Staff
Main Office, which I had not chosen, than any soldier of any
army could have relinquished. It was my belief that I must forego
any wish, any desire, and any opinion of my own, as long as
millions of German soldiers were offering their very lives.

However, if the Tribunal should see a guilt in that, then I will
take this guilt upon myself without fear.

DEFENDANT KONRAD MEYER-HETLING: If your Honor please,
I have only little to add to the plea of my defense counsel in a
factual and in a personal way. The witnesses called by the defense
and the documents submitted by the defense and also the wit-
nesses of the prosecution here have clearly shown my activities.
The additions necessary to that, I had the possibility to give
myself in the witness stand. I have not withheld anything and 1
had nothing to withhold. What I was as a man and as a German
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college professor, and what I still am, has been shown to the Tri-
punal by a multitude of evidence from Germany and from abroad.
All this testimony was made by men who were neither members
of the Nazi Party nor in any way connected with it.

I was raised in the.belief that history is the primary condition
for all thoughts and actions. A long peasant tradition of my family
and the events of the First World War and the consequences
which were dooming for my Fatherland were decisive for my own
fate. The whole work of my life was intended for social pacifica-
tion and progress of humanity, the preservation of peasantry and
rural basis of my Fatherland, and the renovation of its spiritual
and moral values. Science was my task. I served it for more than
two decades. I had devoted myself to scierice with the whole pas-
sion of a scholar and above all, I devoted myself to the development
of such discipline, the most exquisite aim of which is to serve
welfare and to prepare a better future. Some fruits of my work
have even lasted over the storms of these last years, and it is to be
hoped that they will not perish in the future either.

During the proceedings, the prosecution has tried to mark me as
a good Nazi. But after I emerged from this muddle of favor and
hatred, of truth and distertion, and after I gained knowledge
which I did not have before and could not have before, I know
one thing—1I was always a bad Nazi but a good National Socialist.
I looked for my own way, not from any theory or doctrine, but
only from a conception based on social justice, and seeing in it
the essential moral value. Therefore, I claim for myself that I
always made the distinction between the fact when nationalism
ceases to be a virtue, and when it still is. To be a national man
signifies for me not to despise or even hate other countries but
to love my own country, and to know it, and to derive from that
the esteem and the consideration for foreign countries. If in the
hour of danger I put myself at the disposal of my Fatherland
without regard to personal danger or personal privileges, then 1
did nothing else than what thousands of others did silently them-
selves and for which innumerable human beings lost their lives
in good faith. To serve one’s Fatherland during the war is, in
the whole world, still considered the natural duty of a citizen, a
right, and an honor.

In this hour I assert again that the activities for which I am
called upon here to render account did not serve any temporary
solutions connected with the war, and not as the prosecution
tries to make believe, did it serve destruction. Only and alone it
Served the preparation of a definite peace—a happy period for
-all human beings—in this eastern space which had already so
often decided the fate of the Occident and which rightly may be
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called the “Devil’s Belt of Europe.” No Pole, no Czechoslovakian,
and no Russian suffered any harm by my doings during the war.
If in its plea, the prosecution brings me into connection with
ideas of Himmler concerning the treatment of aliens or the evacua-
tions, or wants to hold me responsible for confiscations, then
quite apart from the plea of the defense the prosecution is
already in contradiction with its own case in chief and the docu-
ments submitted by it and the witnesses called.

Only and alone as a German citizen did 1 comport myself in
my activities and in no other capacity did I act. My activities
were only based on the sense of duty of a German university
professor and connected with the ever-increasing care for the
maintenance of a venerable European heritage. These motives
were binding enough for me. Only my conscience was my boss
and nobody else. It is bitter that after years of custody and
internment I am faeced with a charge which distorts the best
motives of a man whose way of life was straight and clean—in
such a way that they mark him as a criminal or as a member of a
criminal group. The prosecution uses every means for that pur-
pose. In a completely distorting manner, and in a completely
distorting translation, they quote in their final plea extracts of
my Poznan speech which I made in the university there before a
circle of interested personalities who had been invited. Beyond
that, the prosecution tries to use the fact that I have the same
name as a Dr. Meyer who is mentioned in Document N0O-5243,
Prosecution Exhibit 766, and to show that I had a connection
with the DAG as a member of the supervisory board. But the
case in chief has shown quite clearly that I am not that Dr. Meyer.
The use of Document NO-5711, Prosecution Exhibit 866, is in
the same line.

But even more bitter and more painful than personal dishonor,
which can, however, not deprive me of my inner dignity, is the
recognition on my part that even today, three years after the arms
have been laid down, the world has not found yet the long hoped-
for peace and the freedom from want and fear that had been
promised. I mention that because my very work and my aims were
intended for the doing away of sorrow and need. I trust that this
Tribunal will consider the intent in my activities—the intent
which was without trying to derive any advantages for myself
and which was clean, and that it takes into consideration the
conditions that prevailed during that period. If the endeavor for
welfare and progress of man—this aim to which I devoted myself
—is supposed to be a crime today, then I will take upon myself
whatever judgment may be pronounced, and I will take it upon
myself with a pure heart. However, before my conscience I acquit
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myself as 1 did in the first hour of this trial because right is
always on the side of the conscience.

DEFENDANT OTTO SCHWARZENBERGER: Your Honor, may it
please the Court, after the final plea of my defense counsel, 1
would like to stress again that I never financed any crimes, as
the prosecution charged without, however, submitting an evidence
at all. Not one document shows that I financed crimes. Insofar as
crimes have been committed, they were carried out by agencies
which received no money from my treasury. Today, in the same
way as at the beginning of this trial, I can state that I do not
feel guilty.

DEFENDANT HERBERT HUEBNER: Your Honor, may it please the
Court, if I am now today expecting your judgment after almost
three years of custody, then I would not like to discuss factual
questions in my final words again—factual questions which have
already been discussed here. From the first day of my pretrial
interrogation until now I always spoke the truth and nothing but
truth and I was never refuted in one single point. I can’t change
it if the prosecution did not take into consideration my state-
ments and if, in particular in their ‘closing brief, they describe
matters in a way which distorts the picture given in the case in
chief. I cannot understand it either that from this distorted picture
again they draw conclusions denuded of all logic. But I do believe
that these constructions of the prosecution do not become truth
by simply repeating and repeating their old assertions all over
again, What can be brought to refute these assertions has already
been explained clearly by my defense counsel.

When I came to Poznan there was an army of resettlers waiting
there for welfare measures. The welfare for them was my duty,
and this task was the task I devoted myself and my strength to.
I was firmly convinced that on my part I was serving a good
purpose, and I have never believed that on account of this humani-
tarian activity and in the name of this same humanity I would
‘be brought to trial. If what I did was punishable, then I am taking
upon myself this punishment at the same time for the many re-
settlers and refugees who still today thank me for my welfare
measures and my help. However, 1 have full confidence that this
high Tribunal will distinguish between the description of the
Prosecution and will see the immense gap between these charges
and the results of the case in chief, that it will recognize the
truth and render a just verdict.

DEFENDANT WERNER LORENZ: If your Honor please, when in
autumn 1939 I received the assignment to organize and carry out
- the resettlement of German ethnic groups from abroad into the
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German Reich, it was specifically pointed out to me by Hitler at
the same time that this agency of mine had to carry out the work
of peace in the middle of the war. We wanted to carry out a deed
of peace. Wherever we came we were welcomed as saviours by the.
ethnic Germans. Never in my life have I experienced so much
thanks and so much love as on the part of those human beings
whom we wanted to help. Welfare and comradeship for all these
men was a matter of course for us. That was the sense in which
I assumed my functions at that time and carried out my task and
that was the spirit also in which the whole work of my organiza-
tion was carried out. I feel free of guilt and therefore I take over
full responsibility for whatever happened VoMi with my knowledge
and my will.

DEFENDANT HEINZ BRUECKNER: If it please the Tribunal, the
prosecution from its opening speech until its final plea always
tried to shake the credibility of all defendants and also my credi-
bility. To that I have to make the following statement: Already
when during the pretrial investigation I was repeatedly charged
by the interrogator with speaking untruths and threatened with
proceedings for perjury, I stressed that it was my endeavor to
speak the truth and that that was the very reason why I had
to refuse to constantly testify with regard to matters which I
couldn’t even know on account of my former position. When I was
called as a witness in the course of this trial I did not try to
embellish anything and I did not withhold any truth; I described
my activities as they actually were. I believed that I had suc-
ceeded thereby to destroy a network of misunderstandings and
distorted combinations. At the end of this trial now I have again
to object to these unjustified attacks by the prosecution. I have
to do it because these attacks are not in line with the truth. After
the final plea of the prosecution it seems that in this trial there
was no case in chief at all. If the prosecution, for instance, still
charges that what they call the so-called ethnic Germans were
caused to submit to resettlement by swindle and by deception
and had been driven away from their homesteads like herds of
cattle, then this is a conscious distortion which is in contradiction
with the objective reason of the case in chief in every way.
Finally, without any evidence, the prosecution charges that the
withdrawal of identity cards of persons who did not submit to
resettlements in Central Russia had resulted in the withdrawal
of Russian cards from those persons also. It is true that in this
connection the prosecution has not taken into consideration that a
withdrawal of Russian cards was impossible because in these areas
there were no Russian cards.
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If it please the Tribunal, there are two matters that cause me
to look into my future without any fear and with confidence.
One is the conviction I have gained after a very conscientious
scrutiny that before my own conscience I am not guilty. For the
other, the fact that in spite of the proclamation of the prosecution
and press and radio, nobody—not a single ethnic German—ap-
peared as witness against me; that, however, ethnic Germans,
without being asked and without knowing me, are helpful to me
and my family during these very difficult days. As a German I
was born into this fateful century. In this century I did my
duty towards every human being and the ethnic Germans who
were in my special care. Thus, I will know how to bear the fate
which is in store for me.

DEFENDANT OTTO HOFMANN: If it please the Tribunal, your
Honor, when in May 1945 the German Army surrendered, a section
of my life had finished. If I gave myself up to the American
Military Government on 7 July 1945 of my own free will, this was
not lastly caused by a feeling of responsibility to render account
for my activities and omissions, and finally in order to refute
the tremendous charges and prejudices with which the SS was
charged. As much as my own fate is one of my worries, as much
I take a part in the fate of the innumerable SS members who, on
account of the IMT judgment, had to take upon themselves very
severe disadvantages. As a former higher SS officer I always con-
sidered it my duty to protect the SS men, those SS men who in
the best of their belief of their good ideals and in their leaders
risked their lives, and to protect these SS men from unjustified
hardship.

The black day in this trial was for me 29 October 1947, when
the former SS Lieutenant General von dem Bach-Zelewski was
a witness for the prosecution and tried to charge not only the
inner circle of his former comrades, but beyond that the whole

- 88, with tremendous crimes. The attitude of von dem Bach-
Zelewski would not have to be considered in a very strong light
if it only charged a small circle of the persons here accused,
but in the age of de-Nazification it occurs that the authorities
responsible for this de-Nazification consider these unjustified con-
clusions to be the truth. The negative results in the form of fur-

- ther automatic arrests, pronouncing of punishments in labor

camps, seizure of property, and pronunciation of disciplinary meas-
ures, and other disadvantages, strike innumerable former SS

Mmembers and bring tremendous hardships to their wives and
- children. ¥

In a period where large circles start to reject the spirit of
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revenge and hatred and urge an action caused by reason and by
a large insight in the future the attitude of a von dem Bach-
Zelewski must be considered irresponsible. I consider that it is my
duty to state it again.

Now I would like to speak of the few charges in the prosecu-
tion’s indictment. If there the prosecution tried to prove that the
defense had tried all possible means to shirk responsibility and
to diminish the value of the documents, then I may be permitted
to say the following:

Purely mechanically, the prosecution gathered all the defend-
ants in the dock as chiefs of various main offices and depart-
ments of Himmler without consideration of personal responsibility
and guilt. The prosecution has constructed a connection between
them which never existed to that extent.

Under a decree of the Fuehrer and Reich Chancellor of 7
October 1939, Article II, it was one of the tasks of the RKFDV
to eliminate the damaging influences of alien ethnic groups. The
Race and Settlement Main Office was not charged with this task—
it did not receive any direct task in this decree—but the RSHA—
all the ‘events with which the prosecution deals in points 12, 13,
and 14 were only and alone dealt with by the basic decree of the
RSHA, settled by them and decided in their course.

In other words, it is doubtlessly the case that the building con-
structed by the prosecution is an artificial construction because
the representatives of the RSHA, which was doubtlessly the most
powerful and most important arm of Himmler, are missing in the
defendants’ dock. But in this main office all the questions of alien
racial groups were decided. Looked at in that manner this mis-
construction also influences the documents which are torn out of
an organic connection and thus render a distorted picture. There-
fore, the point was not to deny the value or contents of a docu-
ment but to try to find out the true connections and thereby the
actual value or relevance of the document.

As far as point 14 of the counts of the prosecution in connec-
tion with my own person as Higher SS and Police Leader are
concerned, in the course of the methods of interrogation at that
time, and in order to avoid even the slightest charge of using
a lie as a way out, I stated that, during my period, about 15 to 25
such cases may have happened. In the witness stand I rectified
my statement to the extent that at the most there could have
been 3 to 5 cases. An individual case, however, I could not re-
member at all. Today, on the strength of the bilateral cases in
chief, T can assert that, in fact, not one such case actunally oc-
curred.

This statement may be a proof for the fact that it was my
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endeavor, in cases of doubt, rather to make statements against
myself than to diminish the statements or to deny something. It
may not be forgotten in this connection that, during the period
when I was working as Higher SS and Police Leader in my area
alone, seven towns were practically levelled, and that the air
terror in the rural areas increased more and more; that during
the day not a train and not a vehicle could be on the road without
being in danger of being shot at; that peasants in the field and
children on their way to school were attacked by low-flying air-
craft and were not secure in their life any more. The losses among
the civilian population increased in a tremendous way. Whoever
judges and takes into consideration the situation of that period
in a somewhat objective and just way has to admit that I had
other worries than to ascertain whether and when a racial exam-
iner was requested for an expert opinion. It may be more impor-
tant that in spite of the enemy air raids I took more and more care
of the prisoners of war, although they were the compatriots of
those who attacked us by air day and night and brought terror
into our areas. If today I look bsack on my work in the Race and
Settlement Main Office and on my activity as Higher SS and
Police Leader, then I have to ask myself whether I always acted
in a just way and whether I could have acted in any different
way. I think that I may say that at all times I acted in good
faith that all the decrees were based on law and that there was no
reason for me not to comply with them. The misuse made of parts
of the SS and the crimes against humanity, of which I heard after
the surrender, moved me all the more, since at all times I was
guided by idealistic viewpoints and saw a sort of an order in the
SS where allegiance and knighthood, loyalty and honor, and an
exemplary family life were upheld. As much as I always declare
myself ready to do away with prejudices and errors and to stand
up for my own activities, as little can I take upon myself the
guilt of a Himmler. He betrayed the SS without the knowledge
and will of most of us. Therefore, it is a cheap procedure if the
brosecution charges that we try to get everything back to the dead
Himmler. T feel free of the guilt of having done or ordered any-
thing inhuman, and with quiet confidence in justice I therefore look
" forward to the verdict of this high Tribunal. '

DEFENDANT RICHARD HILDEBRANDT: Your Honor, if it please
the Tribunal, it is a nice truth that a man’s life is closely linked
with the history of his nation, and the attempt to isolate the
individual out of this context means to violate these facts.

It is not easy—without an interval of time—to distinguish
Cause and effect in matters with which this trial is concerned.
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The historical meaning of these proceedings can only be accom-
plished if this is understood and recognized.

The longwinded plea of the prosecution which was made here
on Friday last—a transparently pettifogging document—goes to
show that the desire for truth appears not to exist at all on their
part. If I myself endeavored to contribute a share to the discovery
of that truth, as far as it concerns me as a man and as a German,
it was done first and foremost because my conscience told me
so, my conscience which now, as then, I consider a driving and
regulating force of my life. I never did anything, or gave orders
for anything to be done which would have brought me into con-
flict with my conscience.

I can, therefore, not recognize any guilt according to criminal
law for the men under my leadership, for they only acted out of
confidence in me and were tied by their oath. Their actions could
only spring from the belief that my orders were necessary and
lawful.

For them, as well as for myself, the well-known quotation for
the letter to the Romans held good:

“Let every soul be subject unto the higher powers which are
set above him, for there is no power but of God.”

Field Marshal Lord Montgomery expressed the same idea seen
from the officer’s point of view, as follows, in 1946:

“Tt is the soldier’s duty to obey unquestioningly all orders
issued to him by the Army, that is, the nation.”

I therefore am passionately opposed to the outrageous injustice
of the IMT verdict against the General and the Waffen SS, and
the branding of millions of women and children on the basis of it.
It would be a delusion to expect that the blessing of the Lord
will rest upon such doing.

Let nobody think that the German people or the service agencies
under my command would have offered resistance against an
overwhelming majority of enemies for 5 years, if criminal aims
had been demanded. That would have run counter to everybody’s
nature, and not least, my own.

It must have been something entirely different that made the
overwhelming majority of Germans carry on to the end. Un-
doubtedly there were irrational forces and a conviction to be
locked in a fight for life and death.

For 30 years we have known Soviets in our own country and
in the East and have seen their doings. We know only too well
what is behind it. Our sick prisoners of war returning from
Russia, only a fraction of the total, brought renewed proof to us
and I hope to the world as well.

It is a tragic error to think that this conflict started in 1941.
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Plainly visible for everyone, it began after the first World War,
when the power politics of Soviet ideology originated, and its
deepest roots spring from the unsolved social problems of the
twentieth century. Since then, the world has known no peace and
shall know no peace as long as the Soviets transgress their own
natural borders with crimes dressed up as a Messianic mission.
The truth of this view has been experienced a millionfold in Ger-
many since 1945, and this experience is being made anew each
day.

While up to 1939 the whole of Germany suffered under the
unsolved material and ideological problems of the East, today the
whole of Europe is suffering from them in a much greater degree,
thus proving the threatening of that problem, and hence Moscow’s
treason against its former allies.

I do not believe that the soldiers of the Western democracies
fought for the Oder-Neisse Line or for the destruction of the most
primitive human rights east of the Stettin-Trieste Line. Even
less do I believe that these soldiers wanted to abandon the West,
the home of their forbears, to the deadly peril of being subjected
to the anti-Christian and anti-humanitarian forces.

Germany’s and Austria’s struggle has to be appreciated and
judged from these aspects. We ourselves were, after all, only a
small fraction of this world-wide conflict. In reality, the confusion
and poisoning of Western Europe continues under the guise of
democratic terminology.

A real charter of the rights of human beings would have to
guarantee -a world in which many ideologies could exist side by
side. Values, social ideals, and cultural differences would have to
be respected. This noble dream of humanity, however, cannot find
fulfillment as long as the aggressive spirit and intolerance of the
Bolshevistic world revolution threatens the liberty of the nations
through the methods of inquisitions. I therefore, do not believe
in a law of nations recognized generally, but only within certain
‘geographical limits, and that only on the assumption that egotism,
distrust, and indifference give way to a new spirit.

It is my innermost conviction that the future, which is still
veiled, belongs to those who will know how to combine the meaning
of love and courage, and the realization of their own shortcomings.
_ In the world conference for moral reconstruction held in Octo-
ber 1947 at Caux on the Lake of Geneva, Harry Wickham, the
organizer of the Labor Party, said the following, and I quote:

“A feeling of shame rests upon me, that during the past 20
yvears we in England did so little to realize the many possibili-
ties to help the Germans in order to forge a working democracy.
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I shall live, work, and fight, together with my German com-

rades, in order to rebuild Germany and England.”

Those were My. Wickham’s words.

You, too, gentlemen of the Tribunal, are placed at a decisive:
post in the struggle for a new world. If the battle for the soul of
Europe is lost, then all our battles will have been in vain. This
does not only concern myself, It involves much more. The stakes
are to break the vicious circle of prejudice and hatred at last and
give back to the world its belief in justice.

May I be able to convince you that also the German people are
filled by a deep longing for a truly just order. How is that renais-
sance to take place without liberty and peace?

DEFENDANT FRrITZ SCHWALM : Your Honors, convinced that my
life and my actions would stand up to any inquiry, I volunteered
as a witness in November 1945 for the defense counsel in the
IMT,* as a witness for the SS, for that part of its organization
into which I believed I had an insight and also especially for those
men, Unterfuehrer and leaders who were confined in internment
camps and who joined the SS for idealistic reasons as I did, and
now are still benumbed by that blow of fate, the German collapse,
and were almost unable to defend themselves against a proceed-
ings which was even intended to rob them of their honor.

To what extent the IMT verdict was just with respect to the
organizations will only be proved by history. When in the spring
of 1947, 1 again came to Nuernberg as a witness for the defense,
I found a large number of last year’s witnesses as defendants in
the various trials. Not even then did I think of the possibility that
charges could or would be preferred against me. Well, that was a
mistake on my part, and, as of 2 July 1947, I also was one of the
number of witnesses of former trials who was subsequently put
into the dock.

This, however, has not changed my attitude, not only to defend
myself again before this Tribunal, but above all, to defend the
organization and my numerous comrades who are today still held
in camps without having been brought to trial. A name and a
concept, which the prosecution suspected of evil actions was to be
attacked—The Race and Settlement Main Office of the SS.

I am grateful to the Tribunal for having permitted statements
and elucidations, which perhaps are apt to render a picture dif-
ferent from the one which was suspected. This picture, rendered
in the course of the trial, could not even be obscured by the argu-
mentation of the prosecution, although instead of the former

¢ Hearing before IMT Commission. See Trial of Major War Criminals, op. cit. supra, vol
XXI, p. 570.
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distortions found in the indictment, the prosecution has tried to
establish new and incorrect assertions, which in no way were
proved in the course of the trial.

A decision of a racial examiner never resulted in a deportation
to a concentration camp and sterilization, abortion, kidnaping,
or destruction of human lives. It was not the racial examination
that resulted in the so-called special treatment, but this “special
treatment”, the significance of which, as a measure of the State
Police was not known to the RuSHA, was already being dealt
with as a result of the State Police. The Race and Settlement
Main Office neither directly nor indirectly dealt with the compul-
sory evacuation; and racial examination of a population which
was to be compulsorily evacuated, was never implemented.

The classification into the groups 1, 2, 3, and 4 of the German
People’s List was not the business of the Race and Settlement
Main Office not even as a result of the racial examination, but
an ethnographic classification by the state authorities. And if,
finally, the Jewish card index which, according to assertions of
the prosecution up to now, was generally supposed to have sup-
plied the data for the tracking down of the Jews, is now defined
as the basis of sterilization, then this new assertion is just as
hypothetical as the first one.

As is in compliance with the trial, which only deals with a
definite period of time, up to now only the past has been discussed.
Yet we are not only faced with the imperative demands of the
present, but also with the imperative demands of the future. We,
the young Germans, have drawn a very sober conclusion from
this second collapse within not even 30 years and that is the
following: We now have to look for the causes within ourselves,
but not for the guilt. If we, nevertheless, still remained optimistic
and continued to have the courage to go on living, then it is be-
cause of the knowledge which biology especially gives us. The
theory of evolution has not only widened our view of the history
_of the past, but it particularly gives us new hope for the future.
If uncounted millions of years were necessary to create man out
of primeval life, then compared with these periods of time, man
is at the beginning of his development and has approximately
the same scope before him.

- The greater our achievements in these fields of knowledge
become, the harder the work will be to banish what today we still
-call misfortune. And yet this science conveys hope. This science
and the belief in an eternal divine law can also spur us to action.
‘This idea was recently expressed by the President of UNESCO,

Julian Huxley.
I conclude with a sentence from Stoddard’s Book, “Reforging
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America”, which briefly says with regard to America what we
also elaim for ourselves in Germany. I quote:

“The American people have grasped the fundamental fact
that no country can be a nation without the spirit of unity, and
that such a spirit cannot exist without a fundamental consis-
tency in the way of thinking of its citizens. This in turn can
only develop in case of essential racial homogeneousness.”

DEFENDANT MAX SOLLMANN: Your Honors, about a year ago
I looked to the day when finally the indictment would be handed
to me, the indictment which in my case commenced with the words
—The United States of America vs. Max Sollmann. The impact
of these introductory phrases I never considered to be oppressive
at any time. Rather, I was conscious at the time that even in this
unusual situation of being a German citizen indicted by the
United States, I was under the same protection as any American
who would be in the same position. I have been able to experience
the significance of this protection ever since this trial started.
This conception culminates in the word “fairness”. I have feit
no difference between the fairness of this Tribunal and the fair-
ness which I experienced as a free man living for five years in the
United States, where it was extended to me as a matter of course.

Before this Tribunal I have been able to get everything off my
chest which I had to say with regard to the inconceivable asser-
tions of the prosecution, assertions which will for all time remain
incomprehensible to me.

I await the judgment of this Tribunal with composure and
calm,

DEFENDANT GREGOR EBNER: Your Honors, when as a young
man I decided to become a physician, I did not do that in order
to gain prestige, nor in order to collect riches, but 1 did that
prompted by an inner urge to help ill people needy of assistance.
When I entered the Party and the SS, I did not do that in order
to gain personal advantage. At that time I had everything which
seemed desirable to me in life. I had a happy family life in my
own home; I had the confidence of my patients. I did that because
I recognized the bad situation which was prevailing in the coun-
try, and because I sympathized with the members of my nation
who were suffering in the wave of inflation and unemployment;
and when finally I went to Lebensborn, I did that prompted by
my love to the medical profession and prompted by my compassion
with mothers and children who, because of wrong moral concep-
tions, were not or could not be cared for by their own people and
were covered with shame. All the motives which prompted me in
my life in any actions, I have examined throughout my life. It
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may well be that my opinions were not always correct; it may be
that I did not always see properly the realities of life, considering
the one-sidedness of my professional activity; but one thing I do
know today is that I am free of guilt; that I am free of guilt
of having committed a crime or having assisted in the commis-
gion of any crime.

My fate, your Honors, and therewith the fate of my wife and
my children, are in your hands. I have within me the inner peace
of the philogopher, and I rely upon your justice.

DEFENDANT GUENTHER TESCH: Your Honors, what had to be
